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To Benoit, Adrien, Florence, and Alexandra 


Without common ideas, there is no common action, and without 
common action men still exist, but a social body does not. Thus in 
order that there be society, and all the more, that this society prosper, 
it is necessary that all the minds of the citizens always be brought 
together and held together by some principle ideas. 


—ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 


FOREWORD 


Christopher Kutz 


It is my pleasure to introduce Professor Marie Mercat-Bruns’s work to an American 
audience in this translation. While the topic of antidiscrimination protections in 
employment law is of course of very great intrinsic interest, it has a much greater 
symbolic reach, and I hope that with this translation, Mercat-Bruns’s brilliantly 
conceived project will find a global audience. For the idea of antidiscrimination 
is, as Yale Dean Robert Post says in this book, another face of the ideal of the 
citizen-worker and the attributes of that citizen-worker that are above or below 
the notice of the state. The conception of the citizen-worker is under tremendous 
pressure, both in Europe and the United States, arising from a new sentiment 
among citizens in all advanced democracies that salient aspects of one’s identity 
and humanity need not be covered or closeted in public, nor are they appropriate 
bases for rejection or refusal. The law and philosophy of antidiscrimination is, in 
other words, the law and philosophy of the democratic citizen. 

Mercat-Bruns makes this link herself in her introduction when she discusses 
the ways in which the Charlie Hebdo and Kacher market murders put racial and 
religious identity at the center of public debate, even more so, perhaps, than did 
the later debates about who precisely was Charlie and who was not. The republican 
ideal of the sexless, raceless, secular citizen has been fractured under the pres- 
sure of social and economic exclusion, religious targeting, and the surge of both 
National Front and cross-cultural politics.’ 


1. As this volume moves into press, France, and its attendant conceptions of Frenchness, have been 
rocked even more radically by the Daech attacks on the café and club youth culture of Paris. Again the 
attackers included self-evidently alienated French citizens of the banlieue. The need to understand the 
social and economic pressures of difference in French life could not be more acute. 
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While the issue of home-grown Islamist extremism and flourishing anti-Semi- 
tism is by no means unique to France or the republican model—and it strikes this 
observer as curious that there is much less talk of the failure of the German, Bel- 
gian, or British “models” of the citizen—there is one aspect of French political and 
legal culture that really is peculiar among multicultural democracies, and that is 
the deep-seated commitment to formal over substantive equality in legal privileges 
and rights. The commitment to formal equality, which is considerably offset by 
France's strong commitment to social solidarity and labor protection in economic 
terms, is a direct product of the republican ideal. And so the lessons of America, as 
it has struggled with an overly formalistic conception of equality, may be of great 
help to French scholars, judges, and lawmakers as they adjust a conception of citi- 
zenship that has worked best in the more demographically homogenous France. 
I have no doubt that Discrimination at Work has already been read profitably in 
France because of its reconstruction of a nuanced republicanism. 

The really interesting feature of Mercat-Bruns’s project, however, is how much 
it has to show American lawyers, scholars, and judges. For just as the neutral 
republican citizen ideal is under pressure in France, the identitarian conception of 
citizenship in progressive American legal thought is under pressure in the United 
States through a rhetoric of “color-blindness” and anti-antidiscrimination that 
bears much in common with republican ideals. While the move to color-blindness 
at the Supreme Court and Court of Appeals level is largely deplored by the schol- 
ars Mercat-Bruns interviews, many of whom have played important roles in con- 
structing and furthering American antidiscrimination legal doctrine and theory, 
the trend is unlikely to disappear. And so this book provides an opportunity for 
a fresh dialogue between two points of view on equality and antidiscrimination, 
which is of great and immediate interest on both sides of the Atlantic. 

This brings me to the most distinctive feature of Discrimination at Work: its 
use of interviews with leading American legal scholars to illuminate the roots 
and trends of U.S. antidiscrimination law and their relevance for French law. Of 
course, collections of thematic interviews have been published before; however, 
such collections always pose a risk that the interviewees will end up scattering 
themselves across the pages with a range of disparate points and interests. In this 
book, however, Mercat-Bruns provides a structure to harmonize these voices by 
holding them tightly to the themes she has put forward in the volume. Mercat- 
Bruns presents her interlocutors as partners in a conversation about her specific 
topics, and the result is a fusion of their insights with her own conception of the 
law. The casualness of the interview format makes her book enjoyable as well as 
readable, providing a window into the relation between compassion and analysis 
in the work of Mercat-Bruns as well as that of her interlocutors. Bravo to all. 


PREFACE 


The “Why” and the “Who” of This Book 


THE “WHY” 


The interactive format of this book requires some explanation in terms of method- 
ology. Why choose to interview American scholars in order to discuss American, 
European, and French law on discrimination at work? This method is generally 
uncommon in law, but comparative law always entails a more contextual analysis 
of issues.’ 

How could a comparative study successfully bridge the gap between countries 
with such distinct legal heritage? I have always felt it difficult to convey a stimulat- 
ing analysis of foreign law, even though comparative law is so insightful on topics 
such as discrimination. Furthermore, law is a practice in every country and the 
most vivid examples come from cases that tell stories. How could I expose these 
narratives in a transatlantic perspective? 

Social science provided a key to this challenge. Surveys and interviews are 
commonplace in sociology.” Fieldwork through the use of questionnaires and 
semistructured interviews can enhance knowledge in a particular sphere, drawing 
from the qualitative experience and data of those interviewed. Outside the realm 
of social science, I also discovered that journalists like Bill Moyers have written 
books based on interviews on various topics, comparing the perspectives of differ- 
ent experts in the field.’ 

Why not try this in comparative law to help clarify the historical construction 
of legal concepts like equality and antidiscrimination and their interpretation and 
their critique outside of formal legal sources? Intuitively, I began seeking out ways 
to integrate interviews with those who applied and taught discrimination law in 
the United States. This approach allows readers (lay or expert) to make up their 
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own mind on themes that can involve very different grids of analysis of law. The 
questions can vary a little from one expert to another according to their area of 
expertise. 

I interviewed American scholars who had contrasting points of view on dis- 
crimination at work, and then I took advantage of this dialogue to pinpoint how 
similar questions were dealt with in France and Europe. In this way, readers do not 
end up with a dogmatic, unilateral view of discrimination at work but an open- 
ended debate and different solutions and queries on the relevant issues raised. 
Readers are empowered to draw their own conclusions on the subject. In a global- 
ized world, issues of discrimination are pervasive and antagonizing, but a univer- 
sal debate thrives on what constitutes effective policies of enforcement. 

The next challenge was to choose the right sample of experts. In social science, 
the point of entry is important. Through my PhD experience on a comparative 
study of aging and the law in the United States and France, I had met outstand- 
ing American law professors who were either familiar with discrimination law or 
who reflected in a critical way on concepts of equality and liberty. Using a social 
science technique called snowball, or chain, sampling, I relied on such contacts to 
recruit other experts in the field among their acquaintances. Most of the experts 
I selected had been named several times by their colleagues, and this cross- 
referencing confirmed the need to include them. 

As a result, the fifteen professors I interviewed do not necessarily cover all top- 
ics in employment discrimination, but they illustrate some of the essential trends 
in the field and a network of thinkers among the elite in American academia. 
Sometimes they even respond to each other in the book. This mechanism of co- 
opting does not necessarily restrain the debate since the interviews are themselves 
a pretext for the comparative study. The dialogue is almost an excuse to think out 
of the box and question French and European law by distancing myself from the 
way the French and European usually frame the debate. 

This justifies the pedagogical format of the book. The comparative perspectives 
presented after each set of interviews are grouped within an overarching theme. 
The structure follows the traditional table of contents found in law books useful to 
researchers, students, and laypersons. It targets the main issues of antidiscrimina- 
tion law. This study starts with the legal construction of concepts of equality and 
antidiscrimination and covers the contours of disparate treatment and disparate 
impact discrimination to finish with the different grounds of discrimination. 


THE “WHO” 


Before presenting the biographies of the scholars I interviewed, let me summarize 
what attracted me most in the first pieces I read by them and give examples of 
their seminal articles that illustrate the critical view of antidiscrimination law that 
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I needed to enrich the transatlantic comparison. Susan Sturm’s work on diversity 
and “The Architecture of Inclusion” offered a creative perspective on equality and 
institutional change.* I was also struck by Martha Minow’s groundbreaking work 
on new ways of framing concepts of equality: Making All the Difference: Inclusion, 
Exclusion, and American Law.> Robert Post explained brilliantly the underpin- 
nings of antidiscrimination law in his article ”Prejudicial Appearances: The Logic 
of American Antidiscrimination Law?‘ 

I discovered Reva Siegel through her historical work with Jack Balkin that cov- 
ers equal protection and the role of civil rights groups: “Principles, Practices, and 
Social Movements?” David Oppenheimer’s work on the theory of negligence and 
discrimination is central to understanding certain aspects of the nature of dis- 
crimination law in practice.* Christine Jolls, from the perspective of behavioral 
economics,’ and Linda Krieger, from the perspective of a legal practitioner inter- 
ested in social psychology," attracted my attention with their in-depth work on 
implicit bias, absent in the French debate on discrimination law. Richard Ford’s 
book Racial Culture: A Critique” and Janet Halley's book Split Decisions: How and 
Why to Take a Break from Feminism? draw from a critical legal studies perspec- 
tive and offered me great insight on the limits of antidiscrimination law. Julie Suk, 
from a comparative perspective, allowed me to revisit the interaction between ste- 
reotypes, antidiscrimination law, and work-family conflict.” Vicki Schultz enlight- 
ens brilliantly the relationship between sexual harassment and sex segregation of 
the workforce. Ruth Colker’s work on the history of disability discrimination in 
the United States was decisive to understanding the construction of disability law 
in the United States.” Finally, in order to develop an interdisciplinary perspec- 
tive on discrimination in the field of employment, the debate had to include the 
work of two sociologists: Frank Dobbin in his book Inventing Equal Opportunity® 
as well as the extensive research of Devah Pager and her studies on racial bias in 
recruitment.” 

Before turning to the interviews, brief biographies of the scholars are needed to 
show the scope of their work in the field of equality law. In addition, the appendix 
of the book covers a couple of more intimate conversations with some of them on 
what motivated them to investigate discrimination law and includes links to more 
extensive versions of their biographies. 


Ruth Colker 


Ruth Colker is the Distinguished University Professor and Heck-Faust Chair in 
Constitutional Law at the Moritz College of Law at the Ohio State University. She 
received her AB in Social Studies from Harvard (cum laude) and her JD from 
Harvard Law School. Before joining the faculty at Ohio State, Professor Colker 
taught at Tulane University, the University of Toronto, the University of Pittsburgh, 
and in the womens studies graduate program at George Washington University. 
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She also spent four years working as a trial attorney in the Civil Rights Division 
of the United States Department of Justice, where she received two awards for 
outstanding performance. 

Her primary research interests are special education, disability discrimination, 
and LGBT issues. Professor Colker is one of the leading scholars in the country 
in the areas of constitutional law and disability discrimination. She is the author 
of twelve books, two of which have won book prizes. She has also published more 
than fifty articles in law journals.* 


Frank Dobbin 


Frank Dobbin received his BA from Oberlin College in 1980 and his PhD from 
Stanford University in 1987. Dobbin, a professor of sociology at Harvard, studies 
organizations, inequality, economic behavior, and public policy. With Alexan- 
dra Kalev, he is developing an evidence-based approach to diversity management. 
Innovations that make managers part of the solution, such as mentoring programs, 
diversity taskforces, and special recruitment programs, have helped to promote 
diversity in firms, whereas programs signaling that managers are part of the prob- 
lem, such as diversity training and diversity performance evaluations, have not. 
These findings have been covered by the New York Times, the Washington Post, the 
Boston Globe, Le Monde, CNN, and National Public Radio. 


Chai Feldblum 


Chai Feldblum received her BA in Ancient Studies and Religion from Barnard 
College and her JD from Harvard Law School. She is currently on leave from her 
position as a law professor at Georgetown University Law Center and is serving 
as a Commissioner of the Equal Employment Opportunity Commission (EEOC). 
Nominated to the post by President Barack Obama in September 2009, she was 
renominated and confirmed by the Senate to serve a second term ending on July 1, 
2018. A former law clerk to First Circuit Court of Appeals Judge Frank M. Coffin 
and Supreme Court Justice Harry A. Blackmun, Professor Feldblum has worked to 
advance the rights of persons with disabilities and the rights of lesbian, gay, bisex- 
ual, and transgender people to health-care and social security benefits in employ- 
ment-related contexts. She played a leading role in drafting and negotiating the 
Americans with Disabilities (ADA) Act of 1990 as well as the ADA Amendments 
Act of 2008. She also helped draft and negotiate the bill prohibiting discrimination 
based on sexual orientation as well as various medical privacy bills and regulations. 
Professor Feldblum has written numerous articles and books on sexual orienta- 
tion, morality and the law, disabilities rights, and the practice of law in a legisla- 
tive advocacy context. In 2003, Professor Feldblum founded Workplace Flexibility 
2010, a policy enterprise focused on finding common ground between employers 
and employees on workplace flexibility issues; she co-directed it until 2009. 
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Richard Ford 


Richard Thompson Ford is the George E. Osborne Professor of Law at Stanford 
Law School. He received his BA from Stanford and his JD from Harvard Law 
School. An expert on civil rights and antidiscrimination law, Richard Ford has 
distinguished himself as an insightful voice and compelling writer on questions 
of race and multiculturalism. His scholarship combines social criticism and legal 
analysis,” and he writes for both popular readers and for academic and legal spe- 
cialists. His work has focused on the social and legal conflicts surrounding claims 
of discrimination and on the causes and effects of racial segregation. Methodologi- 
cally, his work is at the intersection of critical theory and the law. Before joining 
the Stanford Law School faculty in 1994, Professor Ford was a Reginald F. Lewis 
Fellow at Harvard Law School, a litigation associate with Morrison & Foerster, and 
a housing policy consultant for the City of Cambridge, Massachusetts. He has also 
been a Commissioner of the San Francisco Housing Authority. He has written for 
the Washington Post, the San Francisco Chronicle, the Christian Science Monitor, 
and Slate, where he is a regular contributor. 


Janet Halley 


Janet Halley is the Royall Professor of Law at Harvard Law School. She has a PhD 
in English Literature from UCLA and a JD from Yale Law School. She is the author 
of Split Decisions: How and Why to Take a Break from Feminism (Princeton 2006), 
and Don’t: A Readers Guide to the Military’s Anti-Gay Policy (Duke 1999). With 
Wendy Brown, she coedited Left Legalism/Left Critique (Duke 2002), and with 
Andrew Parker, she coedited After Sex? On Writing Since Queer Theory (Duke 
2011). She is the coeditor with Kerry Rittich of a collection of essays entitled Criti- 
cal Directions in Comparative Family Law (58 American Journal of Comparative 
Law 753, 2010), and the author of “What is Family Law?: A Genealogy; published 
in 2011 in the Yale Journal of Law and the Humanities. Her current book projects 
are The Family/Market Distinction: A Genealogy and Critique and Rape in Armed 
Conflict: Assessing the Feminist Vision and Its Law.” She was recently awarded the 
Career Achievement Award for Law and the Humanities by the Association for the 
Study of Law, Culture and the Humanities. She teaches Family Law, Gender and 
the Family in Transnational Legal Orders, Gender in Postcolonial Legal Orders, 
Trafficking and Labor Migration, and courses on the intersections of legal theory 
with social theory. 


Christine Jolls 
Christine Jolls is the Gordon Bradford Tweedy Professor at Yale Law School, a 
chair previously held by Nobel Laureate Oliver Williamson. She is also the Direc- 
tor of the Law and Economics Program at the National Bureau of Economic 
Research (NBER). Previously she served as a law clerk at the Supreme Court of 
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the United States in the chambers of Justice Antonin Scalia and at the United 
States Court of Appeals for the District of Columbia Circuit to Judge Stephen F. 
Williams. Professor Jolls received her JD, magna cum laude, from Harvard Law 
School and her PhD in Economics from MIT, where she was a National Science 
Foundation Graduate Fellow. She earned her undergraduate degree at Stanford 
University, where she was elected to Phi Beta Kappa in her sophomore year and 
won the Robert M. Golden Medal. She has published numerous research articles 
on behavioral economics, employment law, privacy law, and other fields of law, 
in reviews, including the Harvard Law Review, the Stanford Law Review, and the 
American Economic Review/Papers and Proceedings.” 


Linda Krieger 


Linda Hamilton Krieger is a professor of law and Director of the Ulu Lehua Schol- 
ars Program at the University of Hawaii, William S. Richardson School of Law. 
She received her AB at Stanford University in 1975 and her JD at the New York 
University School of Law in 1978. A former federal employment discrimination 
litigator, she joined the faculty at the University of California, Berkeley, School 
of Law in 1996. Her scholarship centers on interdisciplinary perspectives on anti- 
discrimination law and policy and on judgment and decision making in law and 
public policy.” 


Martha Minow 


Martha Minow is the Morgan and Helen Chu Dean and Professor of Law at Har- 
vard Law School, where she has taught since 1981. An expert in human rights 
with a focus on members of racial and religious minorities and women, children, 
and persons with disabilities, her scholarship has also addressed private military 
contractors, management of mass torts, transitional justice, and law, culture, and 
social change. She has published more than 150 scholarly articles and books. 
Following nomination by President Obama and confirmation by the Senate, she 
serves as Vice-Chair of the Board of the Legal Services Corporation. 

A Phi Beta Kappa graduate of the University of Michigan and the Harvard 
Graduate School of Education, Minow received her law degree at Yale Law School 
before serving as a law clerk to Judge David Bazelon and Justice Thurgood Marshall 
of the Supreme Court of the United States. 


David Oppenheimer 


David B. Oppenheimer is Clinical Professor of Law and Director of Professional 
Skills at Berkeley Law. Following his graduation from Harvard Law School, Profes- 
sor Oppenheimer clerked for California Chief Justice Rose Bird. He then worked 
as a staff attorney for the California Department of Fair Employment and Housing, 
prosecuting discrimination cases, and was the founding director of the Boalt Hall 
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Employment Discrimination Clinic. He has published articles on discrimination 
law in the Pennsylvania Law Review, the Cornell Law Review, the Columbia Journal 
of Human Rights Law, the Berkeley Women’s Law Journal, the Berkeley Journal of 
Employment and Labor Law, and Droit et Cultures.” 


Devah Pager 


Devah Pager is Professor of Sociology and Public Policy at Harvard University. 
Her research focuses on institutions affecting racial stratification, including educa- 
tion, labor markets, and the criminal justice system. Pager’s research has involved 
a series of field experiments studying discrimination against minorities and ex- 
offenders in the low-wage labor market. Her book Marked: Race, Crime, and Find- 
ing Work in an Era of Mass Incarceration (University of Chicago, 2007) investigates 
the racial and economic consequences of large-scale imprisonment for contempo- 
rary U.S. labor markets.” Pager holds masters degrees from Stanford University 
and the University of Cape Town, and a PhD from the University of Wisconsin- 
Madison. 


Robert Post 


Robert Post is Dean and Sol and Lillian Goldman Professor of Law at Yale Law 
School. Before coming to Yale, he taught at the University of California, Berkeley, 
School of Law (Boalt Hall). Dean Post’s subject areas are constitutional law, First 
Amendment, legal history, and equal protection. He has written and edited numer- 
ous books, including Democracy, Expertise, Academic Freedom: A First Amend- 
ment Jurisprudence for the Modern State (2012); For the Common Good: Principles 
of American Academic Freedom (with Matthew M. Finkin) (2009); Prejudicial 
Appearances: The Logic of American Antidiscrimination Law (with K. Anthony 
Appiah, Judith Butler, Thomas C. Grey, & Reva B. Siegel) (2001); and Constitu- 
tional Domains: Democracy, Community, Management (1995).”” He isa member of 
the American Philosophical Society and the American Law Institute and a fellow 
of the American Academy of Arts and Sciences. He has an AB and PhD in History 
of American Civilization from Harvard and a JD from Yale Law School. 


Vicki Schultz 


Vicki Schultz is the Ford Foundation Professor of Law and the Social Sciences at 
Yale Law School, where she teaches courses on employment discrimination law; 
proving discrimination in social science and the law; workplace theory and pol- 
icy; work, gender and the law; and feminist theory. She also runs the Workplace 
Theory and Policy Workshop and the Work and Welfare group, interdisciplinary 
groups that explore economic and other forms of inequality. 

Schultz has written and lectured widely on a variety of subjects related to anti- 
discrimination law, including workplace harassment, sex segregation on the job, 
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work-family issues, working hours, and the meaning of work in people's lives.** 
Schultz’s work has been influential in scholarly circles in both law and the social 
sciences; her work has also been cited widely by courts and the national news media 
(the New York Times Magazine, the New Yorker, Ms. Magazine). She has appeared 
on NewsHour with Jim Lehrer, the CBS Evening News, ABC’s World News Tonight, 
Good Morning America, and National Public Radio. Schultz is a past president of 
the Labor and Employment Section of the Association for American Law Schools 
and a past Trustee of the Law and Society Association. A former trial attorney at 
the United States Department of Justice, Civil Rights Division, Schultz began her 
academic career at the University of Wisconsin Law School where she became 
interested in sociological approaches to law. She has a BA from the University of 
Texas and a JD from Harvard. 


Reva Siegel 


Reva Siegel is the Nicholas de B. Katzenbach Professor of Law at Yale Law School. 
Professor Siegel’s writing draws on legal history to explore questions of law and 
inequality and to analyze how courts interact with representative government and 
popular movements in interpreting the Constitution.” She serves on the board of 
the American Constitution Society and on the General Council of the Interna- 
tional Society of Public Law. She has a BA from Yale College, an MPhil from Yale 
University, and a JD from Yale Law School. 


Susan Sturm 


Susan Sturm is the George M. Jaffin Professor of Law and Social Responsibil- 
ity and the founding director of the Center for Institutional and Social Change 
at Columbia Law School. She received her BA from Brown University (magna 
cum laude) and her JD from Yale Law School. Her areas of teaching and research 
include institutional change, structural inequality in employment and higher 
education, diversity and innovation, employment discrimination, public law 
remedies, conflict resolution, and civil procedure. She has published numerous 
articles, case studies, and books on “the architecture of inclusion, institutional 
change, transformative leadership, workplace equality, legal education, and inclu- 
sion and diversity in higher education.” She collaborates with a wide variety of 
organizations and networks involved in initiatives aimed at increasing full par- 
ticipation, including Syracuse University, Imagining America, Rutgers Future 
Scholars, Liberal Arts Diversity Officers (LADO), University of Michigan, the 
American Commonwealth Project, the Reentry Education Network, the Criminal 
Justice Consortium at Columbia University, the Kirwan Institute, and Harvard 
Business School. Her research on strategies for facilitating constructive multiracial 
interaction in police training is featured on the Racetalks website (www.racetalks. 
org). Professor Sturm was one of the architects of the 2008 national conference 
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“The Future of Diversity and Opportunity in Higher Education.’ She is currently 
cochairing a working group on Transformative Leadership, as part of a Ford Foun- 
dation-funded project, Building Knowledge for Social Justice. She is also cur- 
rently the principal investigator on a Ford Foundation grant awarded to develop 
the architecture of inclusion in higher education. 


Julie Suk 


Julie C. Suk is a professor of law at the Benjamin N. Cardozo School of Law-Yeshiva 
University in New York City, where she teaches comparative law, employment law, 
and civil procedure. Professor Suk recently served as Chair of the Association 
of American Law Schools (AALS) Section on Comparative Law and the Section 
on Employment Discrimination. Before entering law teaching, she clerked for 
Harry T. Edwards on the U.S. Court of Appeals for the DC Circuit. She obtained 
an AB summa cum laude from Harvard in English and French literature, a JD 
from Yale Law School, and a DPhil in Politics from Oxford University, where she 
was a Marshall Scholar. Professor Suk is a leading scholar of comparative equal- 
ity law. Her research has developed a transnational perspective on the theory and 
practice of antidiscrimination law. Professor Suk’s articles compare European 
and American approaches to a broad range of problems, including the stakes of 
criminal, civil, and administrative enforcement of antidiscrimination norms, the 
state’s role in mitigating work-family conflict, the law of Holocaust denial and hate 
speech, and constitutional limits on race-consciousness and affirmative action. 
Her current research examines race and class quotas in Brazil and gender quotas 
in Europe. 
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Introduction 


Today, discrimination is not a popular term: it reflects past, present, and future 
wrongs. In our postmodern—and, presumably, postracial—society, the concepts 
that inspire are equality, liberty, empowerment, capabilities. Those words make 
people sit up and listen. But Islamophobia, police brutality, antigay hate crimes, 
unequal pay, sexual harassment, transgender bias, denial of disability rights, and 
pregnancy discrimination are also sharing the headlines. This book seeks to pro- 
vide a comparative transatlantic framework of analysis and revisit the question of 
discrimination in employment in a pragmatic, critical way. The workplace is a stra- 
tegic venue for confronting discrimination.’ The setting of this book is a dialogue 
between a Franco-American academic and her colleagues from the United States.’ 

As Justice Ginsburg recalled in the Ricci case,’ in cases of discrimination, regard- 
less of the country, “context matters.” Today, in and outside of employment, context 
is often vivid and sometimes tragic. In the United States, multiple issues are being 
raised. Consider the Fisher case on diversity in university admissions,‘ the Wal-Mart 
v. Dukes class action sex-discrimination lawsuit,’ the Hobby Lobby case on religious 
rights of companies,‘ and the racial quagmire’ surrounding the deaths? of Michael 
Brown in Ferguson and Eric Gardner in New York.’ Fifty years after the Civil Rights 
Act’? and Martin Luther King’s “I Have a Dream” speech, where does the United 
States stand in tackling and solving issues of discrimination based on different 
grounds (sex, race, gender, disability, religion, age, etc.)?" Is Europe in a better place? 

How can we understand Frances reaction to the Charlie Hebdo and kosher 
supermarket assassinations and the kamikaze attacks in Paris, when, at the same 
time, its government bans the full-face veil? and promotes a secular republic? How 
do second- and third-generation sub-Saharan and North African young men and 
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women cope with a color-blind model of equality by assimilation? On a higher 
level, European law has strived to reach the goal of antidiscrimination and equal- 
ity. What can we say about the pattern followed by the law, its implementation, its 
enforcement and dilemmas in the workplace on the Old Continent? Today is an 
opportune time to compare the American and European legal frameworks that 
have shaped the concepts and grounds of discrimination. We now have enough 
experience on both continents to explore a variety of topics, ranging from the his- 
torical and constitutional dimensions of antidiscrimination law to its enforcement 
by independent bodies, and to critical comments on the specific issues raised by 
former or current civil rights specialists and policy makers. 

Can the law be multidimensional on this issue? Today, the focus of research is 
on individual biases—often implicit, as Devah Pager demonstrates, but some- 
times explicit—with the concept of microaggressions gaining prominence in the 
workplace and on campuses.” Smoking out systemic discrimination in educa- 
tional institutions, employment, and public policy is also of paramount impor- 
tance, as Susan Sturm recommends.” 

In a more global view, should we pursue our struggle for antidiscrimination, or 
should we privilege human rights law, which can offer a less stigmatizing approach 
to the problem?” Should we be skeptical about “rights talk” in general, as Richard 
Ford and Janet Halley suggest?" Does it always target entrenched economic sub- 
ordination and follow principles of justice? Is antidiscrimination law efficient??° 
Can we interpret legal norms through the more incisive lens of social psychology, 
as Linda Krieger explains,” or of behavioral economics, as Christine Jolls’s work 
indicates?” Does enforcement of antidiscrimination law require a global policy, a 
powerful public agency? Do advocacy groups transform the debate on equality in 
unanticipated ways, as Reva Siegel describes? Will promoting the more positive 
discourse on diversity or the affirmation of liberties make the difference? 

Litigation in antidiscrimination law reflects cultural differences on religion 
and gender in Europe and the United States. The influence of colonization and 
the welfare state in Europe are reflected in antidiscrimination law and its applica- 
tion. Can French and European case law still learn from American thoughts on 
the foundations of equality law and its development? Can the United States draw 
from EU innovative judicial arguments on indirect discrimination? How does 
the American idea of intersectionality translate into the perception of multiple 
discrimination in Europe”? Can we confront systemic discrimination in a trans- 
national perspective? Academics and legal practitioners in the United Kingdom, 
Belgium, South Africa, Canada, and Australia are also developing new ways of 
thinking about discrimination in law.” 

This book attempts to describe the challenges in antidiscrimination law rooted 
in respective geographical and technical contexts to brainstorm ideas originating 
from both sides of the Atlantic. 
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DISCRIMINATION CHANGES FORM BUT LINGERS ON 
EACH SIDE OF THE ATLANTIC 


Discrimination is about facts. Sometimes, stories of injustice have happy endings 
in which rights are vindicated: think of Lily Ledbetter, who discovered upon 
retirement that she had been receiving a lower salary than male colleagues in simi- 
lar positions with the same career path. The Lily Ledbetter Fair Pay Act, the first 
law signed by President Obama, provides that the 180-day statute of limitations 
for filing an equal-pay lawsuit regarding pay discrimination resets with each new 
paycheck affected by that discriminatory action.” Julie Suk argues that antidis- 
crimination law is not always transformative: it is path dependent and even coun- 
terproductive when it focuses only on individual bias.” 

The nature of discrimination might also have changed, becoming either more 
subtle or more invidious. It is rare for employers to discriminate overtly in the 
United States or in France. Discrimination is now either hidden or stems from 
unconscious bias. Finding evidence of discrimination is therefore more complex. 
It can also be inconspicuous when it permeates collective practices, such as gen- 
eral testing, dress codes, professional evaluations, and physical examinations, 
which seem facially neutral but disproportionately exclude women, workers with 
religious practices, older workers, and others. Moreover, employer evaluations of 
good job performance can be based on standards that monitor all types of job 
behavior and reject a more flexible view of “gender performativity’” 

Discrimination is invidious in new ways when microaggressions create a hos- 
tile environment in the workplace and affect the dignity of the employee because 
of a monolithic view of the status of the worker and the protection of his or her 
rights. Hostile-environment harassment can produce a collective form of discrim- 
ination” and, as Vicki Schultz observes, a sex-segregated workforce,” even in the 
absence of the more traditional pressure for sexual favors. Discrimination based 
on age or disability is of a more technical nature and requires guidelines,” and, 
as Ruth Colker observes, mediation can be preferable to litigation in reasonable 
accommodation cases in the United States? and job reassignment cases in France. 


THE STRUCTURAL AND ENVIRONMENTAL 
CAUSES OF DISCRIMINATION ON EACH SIDE 
OF THE ATLANTIC 


Both Europe and the United States are facing discrimination on different scales. 
On a micro level, Robert Post explains that some forms of individual bias will 
always exist,*+ not always related to the core inequalities in the workforce, linked to 
historical subordination based on race, origin, and gender. On a larger scale, new 
attempts to combat systemic discrimination are being implemented through simi- 
lar procedures in France and the United States: territorial affirmative action plans 
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in schools” and efforts to balance gender representation on executive boards.* Is 
it possible to detect the personal experience of discrimination and expose its link 
to a wider practice of exclusion? Events in 2014 and 2015 illustrate that discrimina- 
tion is rooted in structural and environmental causes linked to the way the State 
has or has not dealt with “difference” in general, as reflected in policies on immi- 
gration, ethnic groups,” religion,” social security benefits, criminal prosecution, 
and welfare. We might be at a turning point. Today, models of equality and liberty 
on both sides of the Atlantic are challenged by a lack of social cohesion and com- 
munity values*’ in each country and a globalized world where the interpretations 
of these models can vary. Most often, the need for public order and national secu- 
rity takes precedence over the risks of racial and ethnic profiling. 


LAW AMONG OTHER TOOLS TO FACE A CONTINUUM 
OF INSTITUTIONAL CHANGES 


Once the eradication of all discrimination is recognized as a myth, the question 
is whether to accept that the law cannot always prevent arbitrary decisions from 
being taken by people who have economic power in employment. Can we promote 
“inclusive equality” in all institutional settings, from the educational realm to the 
job market?" Critical thought allows us to acknowledge the risk that the prevail- 
ing dogma of universal rights, as Richard Ford names them,” can also perpetuate 
certain modes of subordination. Janet Halley has demonstrated that certain modes 
of subordination simply replace other forms of subordination.* Moreover, Martha 
Minow’s “dilemma of difference”** between formal and substantive equality will 
always exist. Either we ignore difference, or we take it into account. The only way 
out is to focus on the framework in which difference is constructed.* It requires 
a relational view of difference to follow Chai Feldblum’s project and subvert the 
standard norms by which the majority evaluates the minority.** In what way can 
the victims of discrimination strive for active and constructive participation in 
society rather than only seek remedy? In what way can this recognition touch 
those who are most often disenfranchised at the intersection of multiple forms 
of subordination?” Law is only one of the tools used against discrimination in 
the workplace, notwithstanding the various ways companies manage to internal- 
ize legal norms, as Frank Dobbin points out.** Soft law, often a product of corpo- 
rate social responsibility in France and the United States, collective bargaining in 
Europe, and informal networks between employers, colleagues, and clients can 
also constitute factors of inclusion or exclusion in employment.” If equal oppor- 
tunity as a paradigm prevails, the difficulty will then be to reconcile very different 
interests in the firm, as Chai Feldblum demonstrates." In France, the issue is also 
to distinguish individual difference between French citizens over recognition of 
group membership, seen as a sign of dangerous multiculturalism. 


INTRODUCTION 5 


The tensions raised now by the aspiration to equality on both sides of the 
Atlantic beg the question, why should we compare antidiscrimination law, and 
why compare at all? The current attraction of our different common law and civil 
law legal systems to fundamental rights justifies the specific focus on antidiscrimi- 
nation. This book’s particular form, based on inspiring interviews of scholars, 
brings these issues to life. 


WHY COMPARE ANTIDISCRIMINATION LAW? 


Antidiscrimination law is worthy of attention as a relatively new field in Europe 
dealing with fundamental rights in the national and international legal order. The 
universal nature of equality and antidiscrimination (its companion principle) and 
the mass of laws and precedents they have inspired have prompted us to reflect, 
through a comparative perspective, on the actual scope and relevance of these 
principles and in the specific context of certain countries. What we learn from 
legal traditions and doctrinal commentary is that although there is no absolute 
consensus on antidiscrimination law, it is consistently linked to strenuous efforts 
to regulate the employment market and achieve increased transparency in selec- 
tion decisions in employment and education.“ At times, these rules fail to follow 
the logic of more comprehensive yet segregating systems, such as those specific 
to welfare states. American scholars also turn a critical eye to the possibilities 
and limits of this body of law, while France in particular and Europe in general 
attempt to preserve social rights and promote employment without undermin- 
ing social cohesion. Everywhere, globalization and its challenges have impacted 
employment law,” regardless of the country’s model, and this can be perceived in 
the writings of American scholars, who have been led to closely examine antidis- 
crimination law with respect to these global changes, echoed by the International 
Labour Organization and its 1998 Declaration on Fundamental Principles and 
Rights at Work.” An international doctrine also exists and furthers thought about 
the various antidiscrimination models in use internationally. 

The field of antidiscrimination is also appealing because it encourages the use 
of a comparative approach to analyze the wealth of positive law while critiquing 
it.” The interviews and observations in the following chapters combine an anthro- 
pological vision of antidiscrimination law, in which the person is placed at the 
center of the constructed system, with an undeniable inclination of these scholars 
and the author to see law as an instrument of varying effectiveness in a compara- 
tive setting. As Gillian Hadfield says: “It may be true that there is an ‘untranslat- 
able abyss’ between the law of one place and the law of another—just as there is 
between one person’s experience of a strawberry and another’s—but this does not 
mean that we have no business seeking to understand why law here produces this 
effect and law there produces that effect.’ 
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INTERVIEWS WITH AMERICAN SCHOLARS AS A 
SOURCE OF INSPIRATION FOR VIVID COMPARISONS 


An analysis of antidiscrimination law” integrating insights drawn from conversa- 
tions with foreign scholars, mostly law professors, breaks away from the conven- 
tional framework of comparative studies.* This approach, consisting of dialogues 
followed by comparative observations, marks a departure from traditional com- 
parative-law exercises® relying exclusively on written sources while, at the same 
time, maintaining some similarities with them. 

Generally speaking, comparative law exercises are not accorded the same legiti- 
macy as the comparative methods employed in the observation of international 
law, despite an increasing interest in the scope of equality in transnational law. 
In these pages, conversations with American scholars” serve as an opportunity to 
address specific questions about the development of American norms that are stir- 
ring debate in European and French law.® Since the adoption of Article 19 of the 
Treaty on the Functioning of the European Union® and Directives 2000/78 and 
2000/43, antidiscrimination law has experienced an unprecedented expansion in 
the Member States.“ Scholars observing American law since the 1960s can share 
their more distanced views of intertwining notions: equality, antidiscrimination, 
direct and indirect forms of discrimination, evidence of discrimination, and dis- 
crimination grounds. 

Another valuable aspect of the book is related to the fact that American schol- 
ars do not constitute a uniform group as French doctrine has been considered 
traditionally. In France, French doctrine denotes the “people, the group of authors 
who write in the area of law” as well as the “opinions of these authors.”® A “doc- 
trine” is said to be defined as much by what it is not as by what it is, notably, “the 
opinion generally expressed by those who teach Law, or even those who do not 
teach, but write about Law. This is where doctrine and jurisprudence diverge. 
This traditional definition of doctrine conveys the idea of a community of people 
at a distance from the law, which constitutes their sphere of observation.” Any 
debate tends to focus on the extent to which French doctrine influences law and 
can be considered a source of law in its own right. Despite their roots in com- 
mon-law tradition, American academics also exercised a powerful influence at the 
end of the 19th century.® Inspired by Dean Langdell of Harvard Law School,” they 
created “their own exegetical school of law, which professed to deduce abstract 
principles from the examination of a few carefully selected higher court deci- 
sions.” They nevertheless turned away from this approach in the 1920s, forming 
the legal realist movement” and “drawing abundantly from the other social sci- 
ences, in the exact opposite manner from the French” As a result, their science of 
law drew closer to the social sciences and even began to resemble “a social science 
... infused with all the others, while dogmatics became no more than a method 
of legal analysis, competing alongside methods borrowing from anthropology, 
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philosophy, psychology, literature, economics.” The consequence of this change 
was a shift of authority. According to Jamin and Jestaz, American law professors 
see themselves as academics and “do not claim to form an ensemble which as such 
has weight over the development of law—but this does not hinder them from 
exercising influence as individuals. They are intellectuals who reflect on law, as 
others reflect on economics or sociology.” Interviews bring out their different 
points of view. 

Furthermore, interviewing makes it possible to quickly pinpoint difficulties 
encountered by American courts in applying or interpreting rules and concepts 
in both constitutional and statutory contexts. Although seldom used in law, this 
direct source of information and analysis by scholars rapidly puts into perspective 
the potential trends in European and national law—law, case law, and the posi- 
tions of scholars and players in the judicial arena in Europe and France.” By con- 
versing with outside observers, we can better gauge the amount of resistance or, 
on the contrary, creativity employed in applying antidiscrimination concepts and 
proving discrimination in national and European law. The strong influence of case 
law in discrimination cases debunks the preconceived idea of the need for judi- 
cial precedent to grasp the subtleties of complex forms of discrimination, deeply 
rooted in the assessment of facts.” 

These conversations simply provide inroads to comparative reflection: the 
interview excerpts, sorted by theme, are followed by comparisons and some 
broader questions they raise about national and European law. By forgoing the 
numbers-based approaches to comparative law currently in vogue—more con- 
cerned by the countries in the sample than the quality of the necessary analyses of 
each country”—this book prompts thought on comparative methodology and the 
functions of comparative law. 

Much has been written on the complexity and challenges of comparative law, 
whose value must be defended again and again.” In her notable article on “the sub- 
versive function of comparative law,’ Horatia Muir Watt explains how comparative 
law can be seen as a critical reading of law in France, while other countries, such as 
the United States, prefer a critical doctrine that deconstructs law by favoring a more 
economic or contextual analysis rather than by making international compari- 
sons.” Both approaches come into play in these interviews with American scholars, 
the majority of whom are members of critical movements: foreign scholars share 
their critical readings of positive law, inspiring equally critical comparisons from 
an international perspective.” Comparing employment antidiscrimination law 
(whose chief leitmotif is the fight against bias) offers the added benefit of freeing 
us from the inherent bias involved in analyzing foreign or domestic law. Interviews 
help to flush out these biases by supplying an immediate response, sensitive to his- 
tory and context, to written analyses of sources of foreign law.” In addition to offer- 
ing a functional approach,® this comparative method eschews the current trend of 
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opposing common law and civil law systems with the aim of demonstrating that 
one (the system originating in common law) engenders a more efficient economy. 
In fact, the interviews will reveal that antidiscrimination law, which pervades every 
system today, is much more complex than this argument, and the leximetric studies 
promoted by certain international organizations, would have us believe.” 

More generally, the approach I have taken aligns with comparative studies 
allowing us to take a step back in our legal analysis and use greater discernment 
in designing our comparative methodology. However, I wish to point out certain 
risks associated with this comparison of antidiscrimination law based on conver- 
sations with the doctrine. Sometimes this dialogue emphasizes issues of special 
concern to the American scholars being interviewed that are not closely relevant 
to European judicial debate and vice versa. Professor Pierre Legrand tells us that 
“comparing means being willing to bring out differences”® and that the compara- 
tive method is based only on a subjective perception of differences. I have indeed 
made a point of following these comparative interviews with my own personal 
observations: they refine and tap into foreign ideas and analyses from a French 
and a European point of view. Without these observations, we might have been 
left with a mere presentation of American doctrinal commentary and analogies 
with how equivalent notions are interpreted in Europe, without shedding any light 
on fundamental differences in our legal, social, and cultural systems. Although 
similarities may be drawn between certain notions from either side of the Atlan- 
tic, it is not my purpose to reignite the debate over the circulation of ideas or the 
transplantation of legal mechanisms or systems." 

This comparative method is also a valuable learning opportunity. It shows how 
American scholars repeatedly draw inspiration from interdisciplinary thinking to 
illuminate their ideas, the scope of law, and its underpinnings. Using this approach, 
equally well-suited to comparative law,* we discover that antidiscrimination law 
enforcement cannot overlook economic, cultural, sociological, and historical 
factors and how they are changing, since they contribute to the construction or 
negation of a person's identity with respect to the principles of equality and anti- 
discrimination in each country. 

As I explained in the preface, this book draws from a careful selection of inter- 
views of fascinating scholars, professors in law or sociology. This book is essen- 
tially about the meaning of antidiscrimination, the grounds of discrimination, and 
the diversity of critiques of fundamental rights in employment in light of compar- 
ative, international, and constitutional law. These amazing scholars have covered a 
wide spectrum of dilemmas posed by the equality paradigm in France and Europe. 
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History of Antidiscrimination Law 


The Constitution and the Search for Paradigms of Equality 


Was the Constitution and its interpretation the driving influence and inspiration 
of antidiscrimination law? In the conversations that follow, American scholars 
help to deepen our understanding of the climate that produced antidiscrimina- 
tion law in the United States, evoking the political and social events that shaped its 
uneven construction, sometimes advancing, sometimes resisting its development, 
and providing a cultural lens through which to understand the expansion of this 
law in Europe. 


I. THE ORIGINS OF ANTIDISCRIMINATION LAW 


The constitutional interpretation of the U.S. Supreme Court has played a pivotal 
role in the civil rights movement, hastening the country toward the Civil War 
with the landmark Dred Scott decision in 1857,' then legitimizing racial segregation 
laws with its “separate but equal” decision in 1896,’ before finally introducing a 
more practical way to deal with inequality and paving the way for antidiscrimina- 
tion protection? with the Brown v. Board of Education decision in 1954.4 American 
activist organizations have also spurred antidiscrimination initiatives forward, 
while support from the Equal Employment Opportunity Commission (EEOC) 
and trade unions has been irregular, sometimes promoting but sometimes hin- 
dering the expansion of antidiscrimination law. 

In Europe, the recognition of discrimination emerged from a different back- 
ground, but lessons learned from the American experience can enrich the current 
debate in Europe over the role of the French equivalent of the EEOC, the Defender 
of Rights’ (formerly HALDE), and what employee representative bodies and trade 
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unions should be doing to manage diversity. With the introduction of a new 
form of judicial review in France (called question prioritaire de constitutionnalité) 
enabling individuals to challenge laws that infringe their constitutional rights, as 
well as recent European case law on fundamental rights, the opportunity is ripe 
for a closer American analysis on the influence of constitutional jurisprudence on 
antidiscrimination law. This question is essential for European authorities, such 
as the European Union (EU) and the Council of Europe, who are developing and 
interpreting fundamental human rights norms and do not always know how much 
deference European judges must show in considering national views on the mean- 
ing of equality: what are the pros and cons of imposing this fundamental right in 
international law? Should they be aware of certain limitations to the application of 
constitutional norms and nondiscrimination as a fundamental right? 

In the following excerpt, David Oppenheimer talks about the development of 
constitutional case law on nondiscrimination. 


MARIE MERCAT-BRUNS: Do you think employment discrimination law has 
succeeded in its goals? 

DAVID OPPENHEIMER: To a substantial extent, I think it has, although not 
nearly to the extent many of us had hoped for in the 1960s and 1970s. The 
view of most legal academics and most lawyers who represent plaintiffs in 
discrimination cases is that the law has failed. And I think in reaching that 
conclusion, my colleagues and friends have seen the glass as half empty. I look 
at that same glass, and I see it as half full. 

Theres much yet to be accomplished, and I worry about whether it will be 
accomplished, particularly given this Supreme Court. But at the same time, I 
think the law has accomplished a great deal in transforming our society. There 
have really been two transformations: a transformation through antidiscrimi- 
nation and a transformation through diversity. 

Pll develop on antidiscrimination transformation. I think that between 
1964, when the Civil Rights Act was passed,° and 1978, when the Bakke 
decision was handed down,’ there was an enormous change in the views of 
the American public with regard to discrimination and antidiscrimination 
law and the rights of minorities. If you go back into the 1950s, when the civil 
rights movement was becoming an important force in the United States, 
leading up to the 1964 Civil Rights Act, there was enormous white resistance, 
some by those who simply believed in white supremacy and some by those 
who held strong biases. There was a significant group who believed in white 
supremacy, especially in the southern United States. And there was a very 
substantial group who may have espoused a belief in equality but didn’t really 
believe that black Americans were equal to whites in terms of intelligence or 
honesty or morals or ethics or loyalty or patriotism, who held very strong 
prejudices against black Americans. 
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By 1978, there had been a real transformation in American culture. Public 
expressions of racism were generally not tolerated in most parts of white soci- 
ety. Prejudice was still very strong but it was diminished, and it was probably 
far more subconscious or unconscious prejudice than conscious. You began to 
see a big difference in polling results between questions that asked explicitly 
about antiblack views and questions that more creatively uncovered those 
views. 

In 1954, there was little white support for civil rights legislation. By 
1964, there was support but there was also opposition. By 1978, most white 
Americans at least said that they thought there should be antidiscrimination 
legislation. There was still a significant minority who were just outright bigots. 
But they were much less important in American culture at that point. 

The case law, Supreme Court case law in particular, between 1964 and 1978 
for the most part recognized the problem of discrimination against black 
Americans as a serious problem for which legal remedies were necessary, and 
you see it in cases like Green, Griggs, and Weber.’ You see support for a theory 
of adverse impact discrimination, often called in Europe “indirect discrimina- 
tion? You see it in support for shifting the burden to the employer to prove 
nondiscrimination, which exists in Europe and has essentially disappeared 
in the United States. You see it in support for voluntary affirmative action’ 
as a remedy for discrimination.” All of that starts to change in the late 1970s 
and, in some ways, that change is a terrible defeat for those of us who want to 
enforce civil rights law and those of us who want to promote racial equality. 

But there is at least to some extent an explanation of that change as a reflec- 
tion of transformation having worked, having happened, and the Court want- 
ing to move on because it views the civil rights revolution as a success. 

MM-B: Do you use the term revolution voluntarily? 

DO: Yes. It was a revolution, a cultural revolution and a legal revolution in the 
United States. Not a revolution in the sense of overthrowing the state but 
a revolution in the sense of changing the state in a very fundamental way, 
changing the society in a fundamental way. 

But you don’t have to be very cynical to see the changes that have more 
recently occurred in the Supreme Court’s jurisprudence as reflecting the suc- 
cess of a conservative ideology that was essentially anti-civil rights. It contin- 
ues to be more and more anti-civil rights to this day. 

MM-B: All the judges? 

Do: No, but a majority of the judges. One of the things that is interesting about 
following civil rights law and the Supreme Court is that sometimes we are 
looking at the question of whether Congress or the executive operated with 
sufficient authority, and other times we are looking at whether the states in 
their antidiscrimination legislation have acted with proper authority. 
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The Court’s majority asserts that the underlying principles that drive its 
jurisprudence really concern states’ rights, and often the rhetoric focuses on 
states’ rights. But when we look at the outcome of a civil rights case, what 
we find is that whatever the underlying principles are, the conservative 
judges who generally claim they believe in deferring to the states are ready 
to change their rhetoric in order to find that the state had exceeded its con- 
stitutional authority if the state passes antidiscrimination legislation. 

MM-B: So they base their reasoning more on the authority of state and federal 
rights rather than looking in depth at the question of discrimination that’s at 
hand? 

po: That's what you would expect if the court was not result-oriented and was 
acting on principle, but instead I can usually predict at least eight votes out of 
nine based on who wins and who loses: there are four members of the court, 
and often a fifth, who almost always will vote to oppose any expansion of civil 
rights for black Americans. 

MM-B: Are you saying that it is hard to evaluate the recent effects of the civil rights 
legislation because there has been a more conservative Court, that its impact has 
been skewed as a result? Perhaps you cart really answer that question because 
the outcome of the law has been hindered by the Court. 

DO: One, and I will come back to this: in 1978, we started moving in a whole 

new direction because of the diversity justification for civil rights law. 

MM-B: So this will be your second point: transformation through diversity. 

po: Yes. Continuing with the first point a little longer— 

MM-B: The question was whether the Court is interpreting the laws restrictively, 
and you said there had been progress. 

po: Yes, there has been essentially an ongoing dispute between the Congress 
and the Court, in which the Congress writes a civil rights law, and the Court 
interprets it narrowly, saying the Congress could not have intended a broad 
interpretation despite the fact that often the administrative interpretations 
suggest a broad interpretation. Then Congress says, “We really meant it? and 
the Court says, “Well, no, you didn't” And so we continue to see legislation on 
behalf of the expansion of civil rights and on behalf of the enforcement of civil 
rights. 

This raises for me the fundamental question about motivation. Take the 
issue of color blindness; color blindness goes right to the heart of the problem. 
Color blindness is the idea that any action by the state which recognizes race 
is illegitimate, even when the intent is to use race to reduce racial inequal- 
ity. There are four or five members of the Court who always have the same 
position (a very French position) that any recognition of race by the state is 
illegitimate: they are Justices Thomas, Scalia, Roberts, Alito, and sometimes 
Kennedy. 


HISTORY OF ANTIDISCRIMINATION LAW 13 


There are four, and sometimes five, members of the Court who believe that 
it is proper for the state to recognize race (that is, to be conscious of race and to 
act on behalf of race) under certain limited circumstances, which are narrowly 
construed to support a compelling legitimate government purpose: this is true 
of Justices Ginsburg, Breyer, Souter, and Stevens. It is likely to be true of Justice 
Sotomayor (though it is always dangerous to predict) and is sometimes true of 
Justice Kennedy. (And, editing in 2014, it is true of Justice Kagan. —DO) 

Do the four who have this absolutist view on color blindness take that posi- 
tion because they believe as a matter of principle in color blindness? Do they 
believe that this would help promote a better society and would help promote 
equality in our society? That is what they say. Should they be taken at their 
word? Or are they laughing behind our backs? Is it the excuse they use to vote 
against opportunities, progress, and equality for black Americans, because 
they do not share the goal of equality? 

MM-B: What do you think? 

po: The polite answer to that question is of course they act on principle. 

MM-B: So they have a large responsibility in the status quo. 

po: I think they have an enormous responsibility, and I am suspicious of their 
claim to believe in equality, but a form of equality built on color blindness. 

Let me give you two examples of judges who believed in color blindness and 
therefore were opposed to affirmative action, where I believe they were express- 
ing a principle they really believed in, rather than being strategic and pragmatic. 

William O. Douglas was on the Supreme Court for forty years. He took 
courageous positions on the Supreme Court in support of civil rights. But he 
did believe in color blindness. In the Defunis case,'' he took a position against 
affirmative action, even though that meant joining the conservatives with 
whom he usually disagreed on civil rights issues, because it was consistent 
with the principles he believed in. 

Stanley Mosk served as the attorney general of California and then for 
many years on the California Supreme Court. He was a great liberal but 
strongly opposed to affirmative action. It conflicted with his long-expressed 
views that the Constitution and the law should be color-blind. 

I did not doubt their commitment to color blindness, even though I dis- 
agreed with them. 

But there is no reason to conclude that the conservatives on this Court are 
acting based on a principle of support for equality, but through color blind- 
ness. They have never supported efforts to provide opportunity and equality 
for black Americans. That leads me to believe their opposition to affirmative 
action and other civil rights remedies and other civil rights claims is not based 
on a position of favoring equality for black Americans. 

MM-B: Did you want to show how diversity transforms? 
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po: Sure. The diversity transformation is the second transformation and 
involves race, religion, and culture. 

This was the most remarkable result of Justice Powell’s opinion in Bakke,” 
which was joined by four justices in one part of his opinion and joined by the 
other four justices in the other part. Therefore five votes on one part and five 
votes on the other. So, on the one hand, the Court held that remedial affirma- 
tive action is subject to strict scrutiny,” and is highly suspicious because it 
is a race-based decision being made by the government. As a result, racial 
quotas in admissions violate the Constitution. But on the other hand, when 
a university decides that it wants to use race, among other factors, to admit a 
diverse group of students, this use of race is permissible under the Constitu- 
tion. So, a university’s desire for racial diversity justifies affirmative action. 

Before 1977, the principal justification for affirmative action was as a rem- 
edy for discrimination. But after Bakke, in 1978, we see this shift in American 
law and society, so the primary justification for affirmative action, and eventu- 
ally all kinds of civil rights enforcement and remedies, is diversity. That’s been 
the second transformation of American society coming out of the civil rights 
era: the embracing of diversity, including racial diversity, including cultural 
diversity, including religious diversity. It is a fundamental change. 

When I was growing up in the 1950s and 1960s, the prevailing view on 
how different kinds of Americans should join together was a model of assimi- 
lation. Today the prevailing view is celebrating our differences by embrac- 
ing diversity. It is a remarkable change. Much of that change came out of the 
Harvard admissions plan embraced by Justice Powell in the Bakke decision. 
People just turned to that and said, “Wow, here is a justification in which there 
is no guilt, in which there is no accusation of racism, in which there is no his- 
tory, so we can completely look forward and say, “Yes! we want diversity:” 

MM-B: So you agree with the analysis that the argumentation for diversity since 
Bakke has been to look to the future, whereas the previous logic was to remedy 
past discrimination? 

po: There was a fundamental shift from figuring out who did something 
wrong, and therefore there is compensation for their wrongful act, to seeking 
diversity. Before Bakke, an attempt to engage in affirmative action required 
an analysis of guilt and remedy and compensation and wrongdoing. It was all 
looking backwards. 


So this shift meant people could stop looking backwards and look forwards 
towards diversity. And this was a new kind of diversity, an idea of diversity not 
as simply difference in hobbies or geography or interests, but suddenly race and 
ethnicity become legitimate forms of identity to be included within a policy favor- 
ing diversity. That was transformative and continues to be the driving force behind 
many of the positive actions taken in the United States to reduce racial inequality.“ 
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Comparative Perspectives 


In his historical panorama, Oppenheimer describes a certain pattern of Supreme 
Court decisions, in which the Court's positioning has alternately embraced or 
rejected more advanced reflection on discrimination. But no matter which way 
the majority leaned, the Court’s action has been decisive in shaping equality and 
diversity principles and in the interpretation of more specific legislation on these 
matters, providing a useful lens through which to examine how these concepts 
were formed in France and Europe and their different trajectories. 

In Oppenheimer’s view, constitutional case law—that is, the constitutional 
law decisions of the Supreme Court and its interpretation of the constitution— 
has helped to establish important milestones for equality and eventually led to 
the introduction of the concept of diversity. Despite mixed results, in this con- 
tribution, Oppenheimer sees a gradual improvement in attitudes toward racial 
diversity. 

In the United States, the Supreme Court justices attempted to establish the 
idea of diversity as a legal concept: the notion of diversity emerged from a con- 
stitutional review of equality in a race discrimination case, outside the realm of 
employment. In contrast, France’s approach to diversity is more recent and does 
not seem to have originated in a judicial understanding of the issue:” it is “not so 
much a critique of the affirmative action model as a critique of a formal equal- 
ity model that long remained ‘blind’ to the inequalities and discriminations it 
engendered” 

What the French achieved, in addition to the enactment of a French law on equal 
opportunities (loi sur égalité des chances),” was to bring the issue into the collective 
bargaining arena. In France, the general provisions of the labor code are supple- 
mented by the provisions of the applicable collective bargaining agreement, which is 
different for each sector or industry. In this highly context-dependent environment, 
the reigning uncertainty has less to do with legal ambiguities than with the interpre- 
tation of diversity, which is invoked without any clear definition of what it covers.” 

Since 2010, France has had a new power of judicial review.” Has France’s Con- 
seil Constitutionnel (Constitutional Council) taken advantage of this new clout 
to fill in the blanks between diversity and equality? France can now expand its 
case law, implementing a more proactive idea of substantive equality and thereby 
address inequalities engendered by the application of the law. The judiciary has 
shown a relatively high degree of deference to legislation, even though laws based 
on the principle of equality are frequently subjected to a judicial review.” To 
date, the Conseil Constitutionnel has adhered to the clear-cut but relatively pru- 
dent approach to equality originally drawn from decisions of the Conseil d’État, 
France's administrative supreme court, which selects, with the Cour de Cassation, 
the cases for judicial review.” It seems rather that judicial review has reinforced 
the French supreme courts’ (Conseil d’Etat, Cour de Cassation) power rather than 
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the Conseil Constitutionnel’s sphere of influence in matters of equality. Compared 
to other constitutional courts or councils, the Conseil Constitutionnel exercises 
greater self-restraint, limiting its scrutiny of the legal norm to an appreciation of 
its internal coherence: differences of treatment should reflect objective differences 
of situation which are directly and sufficiently related to the pursuit of the law.” 

In the United States, shortcomings in governmental efforts to battle dis- 
crimination in the employment field have prompted corporate human resources 
departments to devise their own strategies aiming to promote diversity and value 
differences regardless of origin.” In France, the campaign to root out discrimina- 
tion is gaining momentum while, at the same time, diversity talk is expanding. 
These two policies on antidiscrimination and diversity and the legal instruments 
used do not interrelate in any systematic, organized fashion. In fact, they some- 
times clash, although Oppenheimer shows us how the diversity narrative can be a 
driving force. Is there a risk that these competing norms in France will create an 
obstacle to the fight against discrimination (the problem with measuring diver- 
sity), as it did in the United States? The fact that European antidiscrimination 
law exists and continues to grow, combined with the availability of collective bar- 
gaining, seem to suggest that diversity and antidiscrimination norms will either 
complement each other or continue along parallel paths without intersecting or 
reinforcing each other.**Antidiscrimination law, based on evidence and judiciary 
review, is more operational, while diversity is associated with discourse and stated 
objectives. This distinction is clearly illustrated in European reports on the search 
for social cohesion, diversity, and equal opportunities for all.” 

Affirmative action tools in French law are even proliferating: a constitutional 
revision has enabled specific mechanisms such as quotas for women board mem- 
bers, first in listed companies, to be introduced into French law, although the 
purview of these tools must be nuanced. The 2013 law on higher education has 
adopted a new affirmative action plan, resembling the Texas and California per- 
centage plans, in which a certain percentage of the top-performing high school 
students earn admission to preparatory programs enabling them to access selec- 
tive higher education establishments (this includes France's elite “grandes écoles,” 
which represent a much more exclusive track than the French university system).”” 

It is interesting to note that the affirmative action issue has permeated the realm 
of education as well as employment, simultaneously influencing these two spheres 
in the United States. 


II. MORE ON THE ORIGINS OF 
ANTIDISCRIMINATION LAW 


In our conversation, Linda Krieger commented on the Supreme Court's current 
position on the use of affirmative action and expressed her apprehension about 
key Supreme Court decisions to come. 
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LINDA KRIEGER: In the United States, people today are not talking about affir- 
mative action for anyone because of the current Supreme Court. Everyone I 
know who is on the employee-women-and-minorities side of the civil rights 
movement is dreading the next Supreme Court affirmative action case. I think 
if the current Supreme Court were to get a case involving a preferential form of 
affirmative action in the employment context, it would overrule all the previous 
cases permitting affirmative action in certain circumstances and find it violative 
of Title VII, and if it is a public employer, violative of the Fourteenth Amend- 
ment. The swing vote is Justice Kennedy. Justice Kennedy has never voted in 
favor of an affirmative action program in any case he’s ever sat, including when 
he was in the Ninth Circuit. I think we would have a majority of five justices on 
any case concerning a preferential form of affirmative action.” 


As Krieger suggests, the United States is currently moving in the opposite direc- 
tion from France. The promotion of diversity in the United States has confirmed 
the unconstitutionality of numerical quotas, found to be incompatible with equal 
protection of the laws in the Bakke, Grutter, and Parents Involved decisions on 
school and university admissions policies.” Some states have decided that affirma- 
tive action plans based on race are unconstitutional. This is why indirect afirma- 
tive action mechanisms, such as the percentage plans used in Texas and California, 
have been introduced into the field of education.” These plans take a geographic 
approach to diversity. In France, the Sciences Po law school attempted a similar 
approach, later taken by the previously mentioned 2013 law on access to selective 
higher education, basing preferential treatment on academic ranking. 

These subtler initiatives remain under rigorous scrutiny by the Supreme Court if 
the programs use race as a factor after having applied the percentage plan. In Fisher 
v. University of Texas at Austin, Fisher did not graduate in the top 10 percent of her 
high school but could still be admitted to the university by scoring high in a process 
evaluating applicants’ “talents, leadership qualities, family circumstances and race? 
She was denied admission and filed suit against the university, alleging discrimina- 
tion on the basis of race in violation of her Fourteenth Amendment right to equal 
protection. Writing for the majority, Justice Kennedy concluded that the lower court 
had failed to apply strict scrutiny in its decision affirming the admissions policy: 
“The Fifth Circuit held petitioner could challenge only whether the University’s deci- 
sion to use race as an admissions factor ‘was made in good faith? It presumed that the 
school had acted in good faith and gave petitioner the burden of rebutting that pre- 
sumption.” In his argument, Kennedy affirmed the Grutter v. Bollinger ruling, placing 
the burden of persuasion primarily with the university “to prove that its admissions 
program is narrowly tailored to obtain the educational benefits of diversity? 

Reva Siegel recounts the 2012 Supreme Court term and shows us how minority 
claims in other fields of law are not successful.” Recent Supreme Court cases failed 
to “[address] minority claims of racial profiling in enforcement of criminal and 
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immigration law,» shaping “the Court’s unprecedented decision to strike down a 
key provision of the Voting Rights Act of 1965 in Shelby County v. Holder.” Shelby 
County interprets equality law with solicitude for Americans who claim they have 
been injured by laws that protect the rights and opportunities of minorities.” 

Adding to this historical overview by Oppenheimer and Krieger, Robert Post 
comments on the foundations of antidiscrimination law. 


MARIE MERCAT-BRUNS: Do you agree with the statement that the basic foun- 
dations of antidiscrimination law are in tort, but discrimination law has been 
inspired by constitutional grounds? How powerful has the constitutional influ- 
ence on antidiscrimination law been as opposed to the impact of tort law? 

ROBERT POST: The Constitution of the United States requires state action so 
that a private person, including an employer, cannot violate the Constitution. 
So the constitutional influence on antidiscrimination law comes up with state 
action. It is a very powerful norm because courts are quasi-sovereign. To put 
that sovereignty on the basis of that norm is an extremely powerful statement 
of national ideals and values. 

And this spreads horizontally into the private sphere. It causes the rest of 
the society to be much more aware of these issues and to want more direc- 
tives. I think this is a causal matter; the fact that we looked at the state, which 
is supposed to be supremely neutral, led people to think about the relationship 
between race and private action and led to legislation. These are complementary. 
It is not either-or. The Supreme Court has been in retreat on questions of con- 
stitutional requirements for antidiscrimination even though the Congress has 
persistently defended antidiscrimination law. We have some disparities there. 

I think people in the United States feel more comfortable making statutes 
and then revising them. The constitutional matter will be much less likely to 
be on structural redistribution and structural changes because it’s constitu- 
tional, so it is taking it away from the legislator. We are more cautious in that 
area and more cautious to things being taken over by social scientists and 
their statistics, and we are more comfortable allowing a statutory case of anti- 
discrimination to be determined by statistics because, in the end, if we don't 
like that, we can change, whereas constitutional change is harder. 

There is an inherent tendency to make constitutional law general, and there 
is more of an opportunity to make statutory law impact-oriented. Even there, 
there has been in retreat in the courts. 

MM-B: So what you are saying is that you go farther with the statute: in terms of 
the symbol, it is very important that you have a constitutional principle. 

RP: Exactly. The symbol is acutely powerful because it stands for the national 
values. And we argue about that symbol that brings us together in a way the 
statute doesn't. 
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Comparative Perspectives 


Post points out that constitutional jurisprudence has had, and continues to have, 
strong symbolic value in the area of discrimination and equality. In the United 
States, constitutional case law has acted as a catalyst by recognizing the merits of 
substantive equality,” affirmative action, and attempts to promote diversity, while 
possibly inhibiting the scope of indirect discrimination claims.” As a result, the 
net effect of constitutional case law has not necessarily been favorable to expand- 
ing antidiscrimination law. The Supreme Court has been a beacon in many cases, 
enshrining certain key interpretations of law relating to discrimination or equality, 
but currently, as Krieger notes, the Court is restricting the development of law in 
this field. 

In comparison, what has been the influence of the formal recognition of equal- 
ity and nondiscrimination as a fundamental norm in European and national law?” 
Although European courts had to contend with the issue of existing German case 
law on fundamental rights,” it can be said that the idea of nondiscrimination and 
equal treatment as fundamental rights? in European law became more legiti- 
mate in France once a review mechanism was actually used for the application of 
European norms in national law, through the process of preliminary rulings. “The 
expression ‘fundamental rights’ is more commonly used by the European Union:*° 
the Court of Justice prefers to speak of ‘fundamental rights and freedoms’ rather 
than ‘human rights’ and this vocabulary can also be found in Article 6(2) of the 
EU Treaty?” The use of the term fundamental rights makes it possible to extend 
human rights from physical persons to legal persons, notably companies.” 

In addition, the scope of these rights is surely being amplified by the cross- 
fertilization occurring between the Court of Justice of the European Union (CJEU) 
and the European Court of Human Rights (ECtHR), in their roles of interpreting 
the fundamental rights of the European Union and the rights set out in the Euro- 
pean Convention on Human Rights, respectively. The Strasbourg court [ECtHR] 
refers increasingly often to the Charter of Fundamental Rights,* and the Luxem- 
bourg court (CJEU) is traditionally receptive to the influence of the ECtHR, even 
though the CJEU has recently proposed certain adjustments for the accession of 
the EU to the European Convention for the Protection of Human Rights and Fun- 
damental Freedoms.‘ The path opened by nondiscrimination or the principle of 
equal treatment is influential, because it is increasingly used by both courts, which 
not only employ the same concepts of direct and indirect discrimination, but also 
apply similar forms of scrutiny: they look for objective justification of a difference 
in treatment in laws or decisions, as applicable, and also perform the proportional- 
ity test required to qualify a difference as indirect discrimination.* 

In other words, in their approach to nondiscrimination and equal treatment, 
the ECtHR and the CJEU generally favor either a human rights perspective or an 
economic perspective. The ECtHR’s case law can be rather unpredictable in terms 
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of substantive equality, depending on whether it takes into account the state’s mar- 
gin of appreciation.** However, with the formal recognition of the fundamental 
principles of equal treatment and of antidiscrimination based on age, the CJEU 
appears to be heading in the opposite direction from the United States. Empow- 
ered by the recently binding character of the EU Charter of Fundamental Rights, 
which is an integral part of the EU treaties since Lisbon,” the CJEU is journeying 
toward a consolidation of the normative legitimacy of antidiscrimination law at 
the highest level.* 

Even if Article 14 of the European Convention on Human Rights pertaining 
to nondiscrimination cannot be invoked alone and Protocol No. 12 to the Con- 
vention has not yet proven its efficacy, the EU Charter of Fundamental Rights 
cites some of the same grounds in its list of prohibited grounds (sex, race, color, 
language, religion, political or other opinion, national or social origin, associa- 
tion with a national minority, property, birth or other status), showing that eco- 
nomic considerations are no longer the main rationale for fighting discrimination 
believed to obstruct the market. Furthermore, a diverse legal culture among judges 
on the ECtHR is helping the recognition of certain problematic concepts such 
as indirect discrimination, a typically Western notion unfamiliar to the courts in 
Eastern European countries." 

Post confirms the influence of Supreme Court case law due to the symbolic 
power of the Constitution and to the role of constitutional review in the develop- 
ment of law in general. Can a parallel be drawn with EU case law and its influence 
in protecting the fundamental rights of member-state citizens?” If this reasoning 
is followed, the fundamental right to equal treatment becomes a defining char- 
acteristic of European citizenship.» The second part of the Treaty of Lisbon is 
entitled “Nondiscrimination and Citizenship of the Union?” Doesn't the Treaty 
therefore advance social progress by establishing fundamental rights as the Euro- 
pean Unions primary driver of consolidation, notably by incorporating the EU 
Charter of Fundamental Rights into its body of treaties? The charter plays a role 
that goes beyond the symbolic value of its enunciation of principles.” European 
judges ensure the interpretation of these principles and have the power to disapply 
inconsistent norms with horizontal direct effect on national private law. 

Yet equal treatment and antidiscrimination are not necessarily the bricks and 
mortar of a European social model,” since the application of these principles does 
not always lead to the recognition of substantive rights. In fact, the opposite can be 
true.“ But sometimes the need to ensure the effectiveness of directives and prin- 
ciples is enough to overcome national resistance to new concepts, such as broader 
meanings of parenthood and couples.” A preliminary ruling from the CJEU even 
recognized that a French collective bargaining agreement reserving access to 
employment benefits exclusively to married couples constituted direct discrimi- 
nation against same-sex couples based on sexual orientation.” This decision was 
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handed down before the French law on same-sex marriage was adopted.” By effec- 
tively fighting indirect discrimination and enforcing equal pay, Europe is improv- 
ing real access to certain employment rights. If we accept that the components of 
contemporary European citizenship are, as Richard Bellamy asserts, “membership 
of a democratic political community, the collective benefits and rights associated 
with membership, and participation in the community’s political, economic and 
social processes,’® then the recognition of equal pay for men and women never- 
theless enabled the acquisition of substantive rights.” 

In the United States, Supreme Court judges have often implied that it is not 
their role to support a certain model of economic or social policy. Some scholars 
ascribe an even greater purpose to Europes fundamental values, considering that 
a fully fledged “European social program” underlies the Treaty of Lisbon, as seen 
in its “high social ambitions” and commitment to “human dignity [and] solidar- 
ity,’ the fact that it makes the well-being of the European people one of the Union’s 
aims, and the affirmation in the Charter of Fundamental Rights that the Union 
“places the individual at the heart of its activities? 

For some, branding European principles as “values” serves an ideological func- 
tion. However, this is potentially undesirable because it portrays the founding 
principles of the Treaty of Lisbon as “an expression of the ethical convictions of EU 
citizens” built on “sociological” and “paternalistic” assumptions, instead of focus- 
ing on the constitutional dimension of these principles.” 

At the national level, we can question whether the introduction of a form of 
judicial review in France (question prioritaire de constitutionnalité [QPC]) will 
shape the path of employment equality case law, as it has in the United States. 
According to certain scholars, the existence of a posteriori constitutional review 
is not necessarily synonymous with an enriched body of equality case law. “It will 
all depend on the level of scrutiny exercised by appeal courts on the seriousness 
of the grievances, as well as the level of scrutiny to be exercised by the Conseil 
Constitutionnel on the legislative work?‘ The decision on the full-face veil already 
reflects the judicial stance on equality and religion in the public sphere, which has 
been echoed by the high court in the employment sector concerning the head 
veil.“ This case law on the principle of equality has followed that of the Conseil 
@ Etat (the French administrative supreme court), which often leads to two types 
of review: a review of the legitimacy of the legislature’s infringement of the prin- 
ciple of equality, by identifying differences in circumstances and ways of thinking 
that led the legislature to treat people in potentially comparable situations differ- 
ently, and a proportionality test that does not always go by that name.” 

The Conseil Constitutionnel has “discretionary power in assessing the fit 
between the aim and the measures implemented by the law, without necessarily 
examining, however, whether the aim assigned to the legislature could be achieved 
by other means,” but in the past it has not hesitated to “shift the focus of its scrutiny 
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as desired” and “point out a manifest error of assessment or a disproportionate 
error committed by the legislature,’ especially where an infringement of free- 
dom is involved. But QPC, Frances judicial review mechanism, can be useful by 
bringing proportionality testing to the table. The Council is often cautious, stat- 
ing that “the principle of equal treatment is not opposed to the legislature ruling 
differently in different situations nor with a departure from equality in order to 
serve the general interest, provided that, in both cases, the resulting difference in 
treatment remains directly proportionate to the purpose of the law from which it 
originates.” “The Conseil adjusts the level of its scrutiny” of equality based on the 
matters under consideration: “greater for civil and political rights and . . . more 
relaxed for economic and social rights,’”° upon which employment rights partly 
depend.” Through QPC, the Conseil has nevertheless affirmed, on the issue of 
retirement pensions paid to Algerian nationals, that “although the legislature can 
base a difference of treatment on the place of residence, taking into account dif- 
ferences in purchasing power, it cannot establish, with respect to the purpose of 
the statute, any difference based on nationality between holders of civil or military 
pensions paid from the budget of the State or of public institutions of the State and 
residing in the same foreign country.” The Conseil ruled in the same direction 
regarding different pension amounts based on the beneficiary’s level of disability.” 
Since the introduction of QPC, the trajectory of equality case law to date has 
not yet been significantly altered,” and will also be influenced by the screening 
work of the Cour de cassation, France’s supreme court, which has a chamber for 
employment and labor law.” For now, the Conseil continues to exhibit a certain 
deference to the legislature when the equality issue depends on a certain political 
maturity, as illustrated by the decision on same-sex marriage,” or on a clear orien- 
tation of more global social policy reforms, as shown in the QPC decision on the 
constitutionality of a mandatory retirement age.” This reasoning is reminiscent of 
certain conservative positions of the U.S. Supreme Court, in which the Court took 
into account the societal issues at play to determine how the equality principle or 
questions about freedoms would impact the equality of American citizens.” 
American case law does not apply a proportionality test as such, however, pre- 
ferring to balance the interests of different groups with federal or state interests 
in assessing equality.” However, for its a posteriori constitutionality reviews of 
the principle of equality, France can draw inspiration from the proportionality 
test already used by various courts to determine equal treatment:*° the CJEU, the 
Conseil d'État, and even the Cour de Cassation* use proportionality to assess the 
equality principle, the antidiscrimination principle, and numerous legal excep- 
tions, respectively, which must show that they have a legitimate purpose and are 
proportional to that aim or fall into the category of prohibited discrimination on 
the basis of age or disability.” Proportionality is probably less of a cure-all when 
used to secure legitimacy for a judicial interpretation or policy orientation than 
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to clearly delineate a principle.” But the other prong of the necessity-and-propor- 
tionality test, consisting of the search for a less restrictive alternative, can prove to 
be rewarding, by showing lawmakers the concrete, context-related options that are 
available to them to differentiate among people. 

The proliferation of rulings on the scope of equality arising from different judi- 
cial systems makes it necessary to determine a hierarchy: France's organic law of 
December 10, 2009, gives priority to the QPC decision if a complaint for incom- 
patibility with the convention is submitted at the same time,** but the order of 
authority between the CJEU and the Conseil Constitutionnel is not so clearly 
defined.” 

Put simply, should we be comforted or concerned that when applying EU 
interpretations of community norms and the constitutional principle of equality, 
national judges may sometimes implicitly incorporate political and separation of 
powers issues into their determination of equality or nondiscrimination? These 
judges must also endeavor, in each individual case, to balance the protection of 
individual and group rights by applying a proportionality test to certain internal 
social policies considered to be critical, such as retirement and employment. Due 
to these internal tensions, this jurisprudence does not necessarily contribute in 
a harmonious manner to the consolidation of European fundamental rights or 
reinforce the legitimacy of building a coherent European social policy on nondis- 
crimination.*° 

The same cautiousness regarding the need for high-level constitutional review 
of nondiscrimination and equality can also be found in the United States, in 
the assessment of the effectiveness of constitutional norms in a social context. 
American scholars temper the idea that the influence of constitutional norms 
in America has been essential in antidiscrimination law. They critique the role 
of these fundamental rules as a catalyst of social progress, even when they are 
enshrined in legislation and extensively interpreted by judges. 


II. THE LIMITATIONS OF FUNDAMENTAL RIGHTS 


Richard Ford, Julie Suk, and Janet Halley clarify certain critiques regarding the 
application of fundamental rights in the United States contained in the Constitu- 
tion and implemented in law. 

Richard Ford is a Stanford law professor and an expert on civil rights and anti- 
discrimination law. He has authored an extensive body of legal scholarship on race 
and social criticism. 


RICHARD FORD: Does antidiscrimination law allow the vindication of lofty 
abstract rights? Many people would say that the Civil Rights Act is a consti- 
tutional statute. So there is a tendency to focus a lot on courts applying big 
principles. But I think that practically speaking on the ground, it is really an 
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administrative remedy and most of the work is getting done by trial courts 
and by administrative agencies like the EEOC and in settlements. For exam- 
ple, management and HR offices will say, “That is sexual harassment; you need 
to stop that or you are fired” even if the harassment is not unlawful under 
Title VIL. 

MARIE MERCAT-BRUNS: So are you minimizing the significance of constitutional 
case law in the construction of antidiscrimination law? 

RF: Yes. I would not say it hasn't any significance. I would say that I am pushing 
back from the tendency of most American lawyers to look at it primarily in 
terms of vindication of constitutional rights. 

But to be sure, the fact that it is widely understood as a statute vindicating 
quasi-constitutional rights—that matters. It gives it additional weight. It does 
affect the way the courts interpret the law. 

MM-B: These statutes are therefore seen as fundamental rights? In European case 
law, there is a rather specific idea of what a fundamental right is. 

RF: Title VII is not seen as a fundamental right. You have fundamental rights in 
the Constitution, but that is different. 

MM-B: But equality is a fundamental right? 

RF: But that is equality under the Fourteenth Amendment. Formally speaking, 
that is a different jurisprudence. 

MM-B: It is just the parties that are different; one, the states, and one, private 
parties. That is all. 

RE: That is a big distinction. It remains the case that if constitutional lawyers talk 
about fundamental rights, they would include rights under the Fourteenth 
Amendment but not under Title VII. 

MM-B: But you are looking at the same mechanism, a difference of treatment. They 
are just seen through a different light? 

RE: Yes, they are seen through a very different light. In the American 
jurisprudential tradition and constitutional tradition, your rights against the 
state and state action are very different from your rights against private actors. 

We think that on the one hand, the state, with its monopoly of coercive 
power, must be held to a higher standard than the private sector, where the 
argument is made that if you do not like it, you can find a different job. It is a 
market. 

MM-B: In France, it is almost the opposite. We have an administrative supreme 
court, the Conseil d’Etat. When there is a public interest (intérét général), the 
state has some power, and it instigates some deference. 

We also have formal equality in France. This is a different jurisprudence. It 
plays a significant role, and it is rather strictly interpreted. 

In the private sector, things are different. The individual contract is often con- 
sidered inherently unequal because of unequal parties. It is therefore important 
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to compensate for this inequality. There is a presumption that the employer might 


be wrong in the absence of convincing evidence from the parties. This presump- 
tion is implicitly justified by the employer's position of power, and it affects the 
rules of evidence. If the judge is not convinced by either party, the “doubt benefits 
the employee” and in that case, he or she prevails. This benefit of the doubt given 
to the employee does not extend to antidiscrimination rules, in which there is a 
shift of the burden of proof in favor of the presumed victim of discrimination. 

RE: That is almost the opposite in the United States. We have had moments in 
American jurisprudence where people might say something like “The employ- 
ment contract is inherently unequal or inherently favors the employer.’ But 
for the most part, there is an extremely powerful idea that this is a neutral, 
reciprocal arms-length relationship between two freely consenting entities. 
Certainly when you get into things like discrimination, the burden of proof is 
borne by the employee. 


Julie Suk is more radical in her assessment of the scope of antidiscrimination 
norms, including statutory norms. 


JULIE SUK: Regarding the influence of the Age Discrimination in Employment 
Act (ADEA), which embeds the principle of equality and nondiscrimination 
in law, my point (which is a larger theme in my work) is this: U.S. law often 
turns to antidiscrimination as a solution to a wide variety of complex social 
problems (such as aging at work, work-family balance). It is limited in its 
ability to address these problems, and sometimes it actually poses barriers to 
innovative experimentation in policies to address these complex problems. 


Before I respond to the thoughts of Ford and Suk, consider Harvard Law School 
Professor Janet Halley’s take on fundamental rights discourse and its shortcom- 
ings through her personal experience. 


MARIE MERCAT-BRUNS: How has queer theory” inspired your work on law and 
power? For Europeans, it can be interesting to understand how legal theory can 
draw from other disciplines, sometimes in a very pragmatic way. 

JANET HALLEY: Let me say a couple of words how I experience the connection 
between queer theory and legal studies. 

While I was in literary studies, we began to see the rise of queer theory 
in American thought generally. . .. While I was in law school . . . there was a 
decision of the Supreme Court called Bowers v. Hardwick that held that it was 
perfectly constitutional . . . for a state to prohibit and to criminalize same-sex 
sodomy. . . . I was strongly affiliated at that time with the gay rights bar. We 
were wanting to expand the rights of homosexuals, and it was horrible living 
under Bowers v. Hardwick; it was a terrible decision. . . . Many of us dedicated 
ourselves to getting it reversed. ... 
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But the lower courts started expanding it, saying, . . . “Well, you can pro- 
hibit the conduct, so you can also not hire people in the workplace who are 
likely to commit the conduct; the greater deprivation of rights includes the 
lesser.” Now that’s a move from conduct to identity and that expands Bowers v. 
Hardwick. In a way, the criminalization of sodomy was narrow: who is really 
going to get punished for committing sodomy? . . . But you do need a job, and 
so the courts were making Bowers much more expansive. 

Where I came in was trying to understand the conduct-identity relation- 
ship. What was the relationship of an act to an identity? As it happens, the 
French philosopher Michel Foucault . . . helped me to understand how slip- 
pery and contingent the relationship between conduct and identity was. 

I came in as a law professor still trying to do gay rights—my stance was we 
need rights—but I was also dedicated to doing it using French critical theory. I 
wrote a whole bunch of articles on Hardwick; then Congress passed the don’t- 
ask-don't-tell policy that said that you could be kicked out of the military if 
you showed a propensity to engage in same-sex conduct. . . . So I came in ana- 
lyzing these contraptions through the tools that were given to me by Foucault. 

The thing that really astonished me was that, as I worked my way into these 
arguments, the rights claims weren't watertight; you could not find absolute 
decisive rights claims that everybody had to accept. The rights I thought we 
needed were not logically built into the law. I continually found a gap, a hole, 
a place where there needed to be a political move, there needed to be an alli- 
ance, there needed to be some kind of decision on behalf of the judge or the 
legislator. 

Our Constitution and our rights regime didn’t mandate those rights; they 
just made them possible. That was just a severe surprise to me, and that made 
me understand how contingent these legal rights are on politics. I had my 
loss-of-faith moment. That’s when I turned from being a rights person to 
becoming a member of the critical legal studies movement, which under- 
stands law as a contingent social network of practices rather than as a manda- 
tory normative order. 


Comparative Perspectives 


These commentaries reveal the tensions underlying the fundamental rights talk: 
On the one hand, it attributes great symbolic meaning to equality and nondiscrim- 
ination and places these principles high up in the hierarchy of norms. On the other 
hand, this discourse can also overshadow the difficulties experienced by victims 
of discrimination in accessing economic and social rights in the broader context 
of social protection.*® Most of the critical analysis of American antidiscrimination 
law has arisen from the development of equality and nondiscrimination rights dis- 
course in constitutional case law and federal law, which is seen as having limited 
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scope. Can this critique be explained by the fact that an extensive body of law 
has been produced in interpreting the concepts of equality and freedom without 
any corresponding development of a welfare state? This is what Suk claims when 
she compares gender equality and antidiscrimination norms, which have under- 
mined the organization of collective solutions to resolve work and family conflicts 
in the United States.” But recognizing the limitations of American antidiscrimi- 
nation law can open up other avenues to gender equality and nondiscrimination: 
by expanding the social protection system to better incorporate family interests, 
while continuing to prohibit discrimination.” 

Critical thinking on antidiscrimination law in the United States originated as 
a movement of a group of law professors, members of the critical legal studies 
(CLS) movement,” among others, inspired by the analyses of French philoso- 
phers Michel Foucault and Jacques Derrida on the relationship between law and 
power.” Although a similar critical legal movement certainly existed and still 
exists in Europe, it was more deeply rooted in Marxist-inspired ideological debate, 
at least in France.” What this emphasis on the influence of critical thought in 
antidiscrimination law in the United States shows is that theoretical work on the 
effectiveness of law and its political, economic, and sociological imprints is not 
disconnected from the analysis of legal relationships between private individu- 
als; on the contrary, it can enrich the arguments used by lawyers. For those who 
construe critical thought as undermining the law, its rigor, and the importance of 
a dogmatic approach to law and the roles of legal practitioners, these conversa- 
tions demonstrate that critical thought is neither incompatible with nor detrimen- 
tal to legal practice and its proper functioning. The opposite is true, since critical 
thought can inform law.” 

For example, critical theory produced by feminist lawyers” made it possible 
for the concept of sexual harassment, as conceived by Catharine MacKinnon, to 
inspire Supreme Court case law; for the notion of reasonable accommodation 
in disability discrimination laws, as conceived by two rational feminists, Martha 
Minow and Chai Feldblum, to emerge; for ways to prove systemic gender dis- 
crimination—by detecting discriminatory biases, as shown by Christine Jolls, and 
by identifying bias in employer evaluations of women’s performance, as shown by 
Vicki Schultz and embraced by the courts—to be discovered; and for an analogy 
to be drawn—thanks to the queer theory promoted by Janet Halley, which decon- 
structed gender in employment—between the construction of sexual orientation 
stereotypes, leading to discriminations that are not prohibited by federal law in 
the United States, and the construction of female stereotypes, a factor of sex dis- 
crimination.” 

Critical thought in law breaks down barriers that compartmentalize legal anal- 
ysis. In France, in particular, the doctrine is often corralled by disciplinary bound- 
aries between public and private law, between contract law and corporate law on 
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the one hand and employment law on the other. Critical thought is a framework 
that engages with all of the individual and collective mechanisms established by 
law, in a similar fashion to the way that international private law and compara- 
tive law associate different disciplines to resolve questions about the application 
of law. Some of the scholars interviewed have not merely set out to deconstruct 
law; they also offer new readings of the use of legal concepts and mechanisms 
that can inspired lawmakers, because they place problems like discrimination into 
the broader sociological context from which they arise. In each discipline of law, 
vehicles of individual and institutional discrimination can therefore be found.” 
These questions sometimes transcend the inherent limitations of a unidisciplinary 
reading of law. 

For other American scholars, critical theory is especially vital in the area of 
antidiscrimination law, because it deals with the legal subject; that is, the person. 
Its ambitions are vast and sometimes considered unrealistic.” Who is this person 
possessing none of the (twenty in France) characteristics that the law is attempting 
to protect in employment? 

Lastly, another way to comprehend the critique of fundamental rights talk is to 
observe the models produced by this body of law. Certain scholars have embarked 
on this path, either to identify the purpose of antidiscrimination rules or to associ- 
ate them with a paradigm, as representations of equality. 


2 


Antidiscrimination Models 
and Enforcement 


The Constitution and the origins of antidiscrimination legislation in the United 
States supply a first level of insight into this body of law, but measures to combat 
discrimination can be grasped from other angles. The influence of constitutional 
rights and their interpretation in the United States does not appear to be confined 
to the pursuit of fundamental rights: often this influence can be felt in the models 
and paradigms reflected in antidiscrimination law, and that constitutes a rich mat- 
ter for critical theory. 


I. MODELS OF ANTIDISCRIMINATION 


Antidiscrimination rules can be assessed through the lens of an existing inventory 
of models. American scholars have taken different paths in isolating these models: 
Robert Post identifies the various functions of equality law,’ while Reva Siegel, 
later in this chapter, choses to define the paradigms of equality that shape this law. 


The Functions of Antidiscrimination Law 


MARIE MERCAT-BRUNS: What are the functions of antidiscrimination law? 
ROBERT POST: The first function of antidiscrimination law is to structure 
its intervention by creating rules to manipulate people in order to obtain 
a desired situation.’ This is the “social engineering” function of the law. 
Antidiscrimination law serves as a regulatory tool instrumentalizing people to 
achieve equality. 
In my book Constitutional Domains: Democracy, Community, Management, 
I explain this first function of antidiscrimination law using this idea of 
management. Management arranges social life for the achievement of given 
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objectives. It ignores the independent requirements of community values or 
identity, following instead the logic of instrumental rationality. The distinction 
between community and management can be seen in the contrast between a 
criminal law that seeks to predicate punishment on a moral allocation of blame 
and responsibility, and a criminal law that attempts instead narrowly and strictly 
to fulfill the goal of preventing harmful forms of behavior. By seeking to align 
criminal punishment with relevant cultural norms, the former displays the 
authority of community; by seeking instead instrumentally to achieve an explicit 
objective, the latter regulates conduct with the authority of management.’ 

In general, the twentieth century has witnessed a significant shift from the 
former to the latter. This may be seen in the striking transformation of older 
forms of duty-based tort law, which attempted to use the normative con- 
struction of the reasonable person to infuse legal rules with the values of the 
ambient community, into more modern forms of strict and efficiency-based 
liability rules, which seek to use tort law as a means of engineering the accom- 
plishment of discreet objectives such as the achievement of efficient alloca- 
tions of risk. The triumph of the progressive vision of the administrative state 
has ensured the increased prominence of management in modern law. The 
trend toward management compounds itself, because the growing rationaliza- 
tion of society undermines cultural norms that might otherwise sustain the 
authority of the community.’ 

Laws establishing the social order of management can be controversial. 
For example, disagreements can arise over the underlying mission of certain 
educational institutions. Managerial laws may also be challenged because 
they do not actually achieve their goals. Thus, the authority of the institutions 
implementing them can be challenged. 

When we think of law and economics, it tends to treat people in that way: 
it creates rules that will conduce to the achievement of instrumental objec- 
tives, and it manipulates people to attain a social desire. It ignores the inde- 
pendent requirements of community values or identity, following instead the 
logic of instrumental rationality. 

A second way is to express social norms in a society.’ Every society has 
social norms that define what that society is and that defines what is desirable 
and undesirable. We think about law in that sense as expressing the social 
norms of a particular culture, of a particular historical moment. 

Community, as Philip Selznick writes in The Moral Commonwealth, turns 
on “a framework of shared beliefs, interests, and commitments” that “establish 
a common faith or fate, a personal identity, a sense of belonging and a sup- 
portive structure of activities and relationships.”® Laws instantiating com- 
munity seek to reinforce this shared world of common faith and fate. They 
characteristically articulate and enforce norms that they take to define both 
individual and social identity.’ 
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In Constitutional Domains, I also offer an extended account of the com- 
mon law tort of invasion of privacy, which is an exemplary instance of law 
organizing itself to instantiate the social order of community. Some have 
contended that the very existence of legal rights is incompatible with the 
ability of law to serve this function, because legal rights necessarily imply 
“an image of the rights-bearer as a self-determining, unencumbered individ- 
ual, a being connected to others only by choice.”* But I argue that this con- 
tention is inaccurate, for the rights created by the tort of invasion of privacy 
explicitly serve to define and defend social norms, which the tort concep- 
tualizes as essential for maintaining the stable identity of individuals. Like 
other legal actions redressing “dignitary harms,’ the tort conceives personal 
dignity as subsisting in socially defined forms of respect. The tort protects 
these forms of respect and thereby safeguards the particular community that 
makes this dignity possible. The tort rests “not upon a perceived opposi- 
tion between persons and social life (the interests of individuals against 
the demands of the community), but rather upon their interdependence. 
Paradoxically, that very interdependence makes possible a certain kind of 
human dignity and autonomy which can exist only within the embrace of 
community norms.” 

The “reasonable person””’ is of course a figure who continually reappears 
in American common law, most especially in the law of torts. The impor- 
tant point about the reasonable person is that he is no one in particular," a 
representative of “the normal standard of community behavior,’ who embod- 
ies “the general level of moral judgment of the community, what it feels ought 
ordinarily to be done?” The difficulty appears when tort law is subjected to 
rules of civility that attempt to safeguard the intimacy of individuals from 
intrusion and consider the demands of public accountability: these civility 
rules maintained by the tort embody the obligations owed by members of a 
community to each other, and to that extent define the substance and bound- 
aries of community life." 

A third function is to transform social norms. We think about law as 
merely reflecting the norms of a culture, but we are seeking to transform 
them. So, here, law is not trying to achieve purely or instrumentally a certain 
goal. It is instead participating within the culture, as a way of changing the 
culture so as to alter the norms by which persons act and society functions. 
This transformation may take the form of a redistribution of rights, but it does 
not always take the form intended, for example, by the lawmaker.'4 

The fourth function of antidiscrimination law is to facilitate autonomy. 
Generally speaking, it is to create conditions where persons can create their 
own doctrine, a realm of autonomy. Antidiscrimination law is not a func- 
tion of democracy and, in that sense, of autonomy. In my book Constitutional 
Domains, I describe this function.” 
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In contemporary constitutional adjudication, it is most common to find 
both community and management challenged by the claims of yet a third 
form of social order, which I call democracy. Democracy entails “a self- 
determination of the people,” in the words of Karl Marx, but it is theoretically 
inseparable from the question of individual self-determination. The essential 
problematic of democracy thus lies in the reconciliation of individual and col- 
lective autonomy." 

The American constitutional tradition understands this reconciliation 
to take place within an open structure of communication. I call this struc- 
ture “public discourse.’ If public discourse is kept free for the autonomous 
participation of individual citizens, and if government decision making is 
subordinated to the public opinion produced by public discourse, there is 
the possibility that citizens will come to identify with the state as representa- 
tive of their own collective self-determination. Protecting freedom of public 
discourse thus satisfies a necessary (although not sufficient) condition for 
the realization of democratic self-government. That is why our constitutional 
tradition regards the First Amendment as “the guardian of our democracy” 
even though the amendment is itself frankly anti-majoritarian in purpose 
and effect.” 

The reconciliation of individual and collective self-determination entails 
a serious internal tension. On the one hand, a democratic social structure 
must provide an appropriate space for individual autonomy. Within that 
space democracy must function negatively; it must refuse to foreclose the 
possibility of individual choice and self-development by imposing preexisting 
community norms or given managerial ends. On the other hand, a demo- 
cratic social structure must also function positively, to foster an identification 
with the processes that enable the collective experience of self-determination. 
These processes presuppose forms of social cohesion that depend on com- 
munity norms, and these processes also often require strategic managerial 
intervention." 

It is always open to contention whether specific behavior regulated by 
the law ought to lie outside the boundaries of this sphere and be ordered 
instead according to the logic of community or management. During the 
era of Lochner v. New York,” for example, the sphere of democratic authority 
was delineated by reference to the will of the individual citizen, as concretely 
expressed in the institution of private property. It was believed that depriv- 
ing a citizen of his “property, which is the fruit and badge of his liberty, is to 
... leave him a slave.” Hence “due protection for the rights of property” was 
“regarded as a vital principle of republican institutions.” Accordingly, property 
rights were strictly enforced as a bulwark of the struggle of democracy against 
socialism. But this underlying concept of the person crumbled during the 
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triumph of the New Deal, and a different moral image of the autonomous citi- 
zen emerged that focused on the independence of reason rather than of will.” 

I think antidiscrimination law hovers between these first three functions 
and discussions within antidiscrimination law.” 

Sometimes antidiscrimination law seeks to reflect ambient norms of 
decency, respect and civility and insists that persons of color or women or 
minorities of various kinds are treated with full respect, the way people in 
society should generally be treated. 

Also more generally in the United States, antidiscrimination law has been 
associated with the transformative idea of law; that is, norms in which minori- 
ties are treated as subordinate and the function of antidiscrimination law is to 
become a fulcrum by which the norms are being changed in civil society. 

One has to ask some very difficult questions: Do you change the law before 
changing the norms? Do you have the power to change the norms in the soci- 
ety? Where do these new norms come from? 

One of the things that tells us is the way that, in various instances, antidis- 
crimination law in the United States is a function of the elite trying to change 
working-class culture, particularly in regard to things like affirmative action, 
and that’s a challenge. Why did antidiscrimination law alienate the bulk of 
the working class close to the Democratic Party and allow a wave of political 
resentment, better associated with the populist Republican Party, to swell? 

So, with this transformative way, we will always have cross-inspection. 

Aspects of antidiscrimination law serve the objective of redistribution. 
We want to have more minority persons within the workplace, so we say 
we will have quotas in order to achieve this. Aspects of antidiscrimination 
law do that, although they tend to be very controversial. People feel more 
comfortable with using antidiscrimination law to reflect norms than to 
objectively redistribute, but there are aspects of it that indisputably help us 
capture this. 

MM-B: Do you think the narrow interpretation of antidiscrimination law has 
focused on one of these functions in particular? 

RP: Yes, I think the Supreme Court has been quite hostile to the transformative 
notion of antidiscrimination law. It has been hostile toward the redistributive 
notion of antidiscrimination law, hostile toward the notion of accommoda- 
tion” and disparate impact. And it has tended to think about antidiscrimi- 
nation law as reducing disparate treatment, treating other people with the 
forms of civility and respect that we expect all persons to be treated with. I 
think that has been, speaking globally and roughly, the tendency in the last 
thirty years. 

MM-B: So you don't think there is the possibility of advancing toward a more 
transformative law? Do you think that it will be an option later on, through 
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some types of legislation that change norms (through accommodation or dispa- 
rate impact), or do you think this opportunity has passed and wont come back? 
RP: That is a political question. It is of course possible with the right Congress, 
judiciary, and politics. It is a real possibility, but what it will need is politicians 
to push it. At the moment, I would say you don't see that. What you see is the 
left on the defensive on all of these issues; you don’t see robust defenses of it. 


Comparative Perspectives 
The Functions of Antidiscrimination Law and the Proportionality Test 


With his description of the different functions of antidiscrimination law, Post 
sheds fresh light on the development of this body of law in Europe, its influ- 
ence and its limits. The first—the instrumental, management function—could be 
applied to early European antidiscrimination law, whose original economic aim 
was to eliminate market barriers by proscribing discrimination based on sex or 
nationality and consequently ensuring the free movement of persons. This was 
a crucial concern at a time when European institutions were being established 
and foundational laws enacted. So in its function, this law was different from the 
discrimination prohibition in Article 14 of the European Convention on Human 
Rights, in which the nonexhaustive enumeration of grounds reveals an initial 
attachment to the individual rather than an operational rule. This view is cor- 
roborated by the fact that in the beginning, Article 14 could not be invoked alone, 
but only with regard to another article of the Convention. This is no longer true, 
however: the European Court of Human Rights has since even recognized cases of 
indirect discrimination.” 

The law continues to play this instrumental role at the European level today, but 
increasingly it also fulfills another, more social function,” more closely resembling 
Post’s second function of antidiscrimination law: to express social norms, such as 
standards of human respect and dignity. This is the direction the CJEU has taken, 
referring to equal treatment as a fundamental right and to general principles of law 
in establishing age-based discrimination. 

The recognition of discriminatory harassment in Europe and then in France, 
which extends the definition of discrimination to harassment, also contributes to 
introducing violation of dignity as a defining component, and not only a conse- 
quence, of discrimination. These developments have changed the analytical approach 
to discrimination. Additionally, the binding character given by the Lisbon Treaty to 
the EU Charter of Fundamental Rights, which drew on the European Social Charter, 
among other sources, also reflects an underlying discourse that is more sensitive to 
human rights issues and the dignity of victims of discrimination.” 

The third function that antidiscrimination rules might serve, the transforma- 
tion of social norms, does not seem to fall under the purview of European Union 
lawmakers, who often defer to national governments in matters where the prohibi- 
tion of discrimination may conflict with the implementation of social policies to 
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achieve social redistribution. One of the few opportunities open to European or 
national judges is to assess, under the guise of EU directives, the extent to which 
any exemptions from the bar on discrimination, allowed for certain social policies, 
are justified, necessary, and proportionate.” This scrutiny does not always lead 
to a defense of these policies, since the general objective is to promote employ- 
ment. The CJEU often recognizes the legitimacy of differential treatment to attain 
national social policy objectives. The application of a proportionality test, however, 
is where it is more difficult to distinguish the consistency or logic of the Court's 
adjudications.” Its action is unpredictable: if it exercises a low level of scrutiny, 
then policies will take precedence over the principle of nondiscrimination; if it 
exercises more stringent control, member states are not always successful in per- 
suading the judges of the necessary and proportionate character of their social 
policies. 

In addition to those pinpointed by Post, other functions of antidiscrimination 
law have been brought to light by European scholars such as Lisa Waddington 
and Mark Bell, who offer an analysis of the judicial models that could be reflected 
in European antidiscrimination law. These academics offer three models of 
equality—equality as individual justice, equality as group justice, and equality as a 
positive duty, often imposed by public institutions—to guide and inform effective 
antidiscrimination policies. 

The first model focuses on erasing the traces of an unequal treatment over- 
looking an individual's merit and skill, regardless of the prohibited ground used; 
it is similar in ways to the French concept of formal equality. Article 21 of the EU 
Charter of Fundamental Rights reflects this model,” which can also be detected 
in all of the preambles to antidiscrimination directives evoking equal treatment 
through the very concept of direct discrimination. It raises questions about the 
specific characteristics of discrimination, which vary from ground to ground, and 
the complexity of proving discrimination, finding a comparator, and perpetuating 
stigma for the individual victim whose case brought the discrimination to light. 
The benefit of this model is that it promotes the adoption of a general antidiscrimi- 
nation principle applying to all grounds: such a general principle would require 
transparency in national and European laws regarding the motives for the deci- 
sions or differences in treatment underpinning the rules.” This first model can 
be assimilated with the prescriptive, instrumental function of antidiscrimination 
law identified by Post and its limits, since this function is realized only through 
litigation.” 

The second model identified by Bell and Waddington, the group justice model, 
attempts to overcome the challenges of the first model by showing that the nature 
of the discrimination is inherently collective. References to indirect discrimina- 
tion or to positive action in European directives and case law reflect this collective 
framework. It can also be detected through litigation, among other means, and 
resembles the individual justice model on that point. Where the member states 
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differ in their grasp of these discriminations as opposed to those following the 
individual justice model is tied to the fact that this prohibition of discrimina- 
tion targets inequalities resulting from the identification of an individual or an 
employee as a member of a certain group. In France, for certain grounds such as 
race, antidiscrimination laws do not recognize the existence of predefined groups. 
This is where the paradigm approach by Bell and Waddington, proposing a group 
vision of equality, is especially relevant. The issue it raises is whether the lack of 
any overarching framework or clearly defined, homogeneous group of “victims 
of discrimination” makes it more difficult, in the context of European norms and 
their interpretation, to use collective means of proving indirect discrimination.” 

The last model identified by Bell and Waddington is one in which equality goals 
are promoted by positive duties and the participation of minority groups. The 
scholars point to the flurry of incentives in Europe and, in some member countries, 
the creation of organizations contributing to positive action and the participation 
of labor unions in developing policies to measure and promote equality. Examples 
are the EQUAL initiative financed by the European Social Fund, which ran until 
2008 and explored new approaches through innovative collective agreements to 
tackling inequality, and the Equinet program, a network promoting cooperation 
among the national equality bodies of member states.” Member states have also 
engaged in this equality mainstreaming,” which offers an alternative to the litiga- 
tion process as a remedy for discrimination. This equality model evokes the fourth 
function of antidiscrimination law, related to the participative rights of citizens 
and rights organizations, which is to give them a certain autonomy in defending 
and promoting rights. However, this comes with the risk, as emphasized by Bell 
and Waddington, of isolating the interests of victims of discrimination based on 
each prohibited ground and disregarding the existence of victims affected by mul- 
tiple, simultaneous grounds of discrimination (sexual orientation and disability or 
age and origin, for example). 

Coming back to the functions identified by Post, the fourth function, to facili- 
tate autonomy by establishing the conditions for people to “create their own doc- 
trine; offers an interesting perspective. Post’s analysis that “antidiscrimination law 
is not a function of democracy and in that sense, of autonomy” seems responsive 
to the first, more traditional recognition of antidiscrimination in national and 
European law concentrating on flushing out differences in treatment based on 
specific prohibited grounds. 

In comparative law, the identification of models of equality reinforces the idea 
that a new generation of discrimination is gradually emerging. These forms of 
discrimination are more closely related to freedoms protected by association than 
to prohibited differences in treatment. In France for example, except for provisions 
banning discrimination against persons who exercise their right to strike, the new 
strands of antidiscrimination law related to parenthood, including family status 
or the marital status of same-sex or mixed-sex couples, all seem to guarantee a 
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certain degree of autonomy to individuals, based on norms generally accepted by 
the community at a given point in time. In France, the existence or nonexistence of 
this quest for individual autonomy was a factor in establishing religious discrimi- 
nation: conflicting with a desire to uphold secular values were alleged restrictions 
of employees’ freedom, which must be justified, necessary, and proportionate, 
according to Article L. 1121-1 of the French Labor Code.” Also in France, although 
discrimination by association in relation to parenthood and the care of a disabled 
family member’ seems to be increasingly recognized and investigated by judges 
and the law, inequalities faced by people in same-sex relationships have not yet 
been brought within the protective reach of antidiscrimination law, although 
European law is evolving in that direction: the Cour de Cassation has strictly 
interpreted the right to paternity leave, concluding that the civil-union partner of 
an employee who has had a baby was not entitled to this benefit.*° In this context, 
the fourth function of antidiscrimination law creates new spheres of democracy 
in which an individuals autonomy can be expressed. This particular function of 
nondiscrimination seems to more closely represent the French struggle against 
inequality because it focuses less on the idea of a group disadvantage than the 
other more complex and indirect forms of discrimination do. The violation of an 
individual’s freedom can constitute a more palpable difference in treatment with- 
out challenging the universalist paradigm of equality that is so deeply valued by 
the republican tradition. 

Post’s nomenclature describing the functions of antidiscrimination law prob- 
ably contributes to a better understanding of the relative reluctance of national 
judges and other stakeholders to incorporate antidiscrimination norms into inter- 
nal law. This resistance originates, for different reasons, from employers, trade 
unions, certain political parties, and the legislative and executive branches of 
government. 


Employer Resistance to Antidiscrimination Law 
and the “Management” Perspective 


A first source of internal resistance to the application of antidiscrimination law, 
brought to light through Post’s reading, are employers and certain members of 
employer associations. Antidiscrimination law is often perceived in the workplace 
as a management issue. The logic of employment discrimination law in corpo- 
rate management is to eliminate discrimination as an economic barrier in the 
labor market and the workplace, set on promoting good work performance and 
diversity.” However, beyond this sphere, the application of criminal sanctions to 
employers in France has been rather unpopular. These sanctions also perform the 
“community” and “transformation” functions of antidiscrimination law by pun- 
ishing violations of the dignity of employee victims of discrimination and provid- 
ing financial compensation for individual and systemic inequalities, especially in 
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pay, in the form of social redistribution. Meanwhile, civil suits for discrimination, 
brought with greater ease and success due to the shifting of the burden of the 
proof, probably have the same cultural and ethical impact as criminal charges. 
In France, however, litigation does not necessarily lead to the award of large civil 
remedies as in the United States, where criminal sanctions for workplace conduct 
do not exist. Frances former equality body, the HALDE, which contributed sig- 
nificantly to the broader ambition to deeply transform the behavior of social part- 
ners by participating in investigations of discrimination complaints, was perceived 
as overstepping its authority. Yet the independent administrative authority was 
merely applying the multiple dimensions of antidiscrimination law across soci- 
ety, a mission conferred by the European employment discrimination directives 
adopted in 2000, but in insufficiently precise terms. A valid question that can be 
raised is whether the work of the HALDE was hampered by a general misunder- 
standing, on the part of the government in particular, of the diverse nature of its 
activities due to the varied functions of antidiscrimination law, and whether this 
lack of understanding hastened its demise. 

Some opposition to the incorporation of antidiscrimination law is also led 
by organizations in charge of protecting previously acquired social benefits in 
France, especially certain members of trade unions or political parties. This criti- 
cism is directed at the management rationale of antidiscrimination law, which 
may threaten the welfare state. Antidiscrimination law has resulted in a series of 
decisions, mainly by the EU court, on night work for women and can be per- 
ceived as undermining certain pension plans implementing measures that are not 
necessary or not proportionate to the employment or health policies promoted 
by the member states.* This judicial standard can be perceived as driven by a 
management rationale. However, an approach that seeks to identify sources of 
indirect discrimination can assign a redistribution function to antidiscrimination 
law, going beyond a simple examination of torts to instead scrutinize the institu- 
tions producing the discrimination. Such scrutiny can consist of exposing certain 
operating mechanisms of government bodies and businesses and examining laws 
and norms relating to training, working time, retirement, seniority, and other col- 
lective bargaining issues that seem neutral but can unfairly disadvantage certain 
groups (people who are ill, old, young, female, who work part-time, etc.). The 
power of antidiscrimination law to transform social norms, even if not always in 
the intended way, can be seen in these areas. 

Finally, the executive and legislative bodies of government show a certain 
reluctance to apply “imported” aspects of antidiscrimination law, whose inter- 
action with the existing republican dogma on equality is not clearly understood 
and difficult to implement but offers rich possibilities.“ Although community 
and management approaches have been taken by successive governments in laws 
transposing EU directives* and in collective bargaining, the legislative and execu- 
tive branches nevertheless seem to be a long way away from supporting the idea 
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that antidiscrimination law seeks to change not only individual stereotypes but 
also facially neutral, uniform, systemic rules implemented by the government 
that directly or indirectly perpetuate discrimination (based on disability and age, 
for example).*° The creation of the Défenseur des droits (Defender of Rights, for- 
merly the HALDE) in France echoes the reaction from employer associations 
and probably translates a desire to prevent the antidiscrimination organization 
from treading on the territory of government bodies by limiting its powers, in 
particular its power of recommendation.** What Post’s paradigm brings into focus 
is that antidiscrimination law is simply accomplishing its transformative function, 
rather than infringing on the separation of powers or overstepping its authority as 
an independent administrative body. 

Once public opinion and government bodies accept that antidiscrimination 
law and its regulatory authority are not stifling democratic debate, the law can 
perform its functions of transformation and community (promoting the cultural 
values of respect and dignity) with no threat to democracy—quite the contrary.” 
If we consider the fourth function identified by Post, which is tied to democracy, 
antidiscrimination norms can enlighten our understanding of the relationships 
between equality, liberty, and nondiscrimination, which are fundamental to a 
well-functioning democracy. This function seems to be shared by France’s judicial 
review process (QPC) in that it incites the various executive, legislative, and judi- 
cial powers to each assume their part of responsibility in this area.*° 


Models of Equality 


Unlike Post, Reva Siegel focuses mainly on constitutional case law on the equality 
principle to show how the U.S. Supreme Court has taken three different stances. 
Each of these positions translates a different concept of equality. Siegel mentions 
a new concern of the high court in its appraisal of equality: a desire to maintain 
social cohesion, a theme that is also of capital importance to European courts. 

In the following conversation, Reva Siegel describes her three models of inter- 
pretation of “the equal protection of the laws.” 


REVA SIEGEL: In the United States, social struggle over the reach and proper 
understanding of equal protection in matters of race has been articulated 
as the struggle between two competing conceptions of equal protection: an 
anticlassification understanding of equal protection and an antisubordination 
understanding of equal protection. 

In an article called “Equality Talk;™ which provides a half-century account of 
the struggle for the enforcement of Brown v. Board of Education, I trace the rise 
and spread of these competing understandings of the American equal protection 
tradition and take on a fundamental question about an embodied understanding 
of our tradition in authoritative legal sources: how courts actually interpreted 
the meaning of the Fourteenth Amendment's Equal Protection Clause. 
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The conventional view is that courts have embraced an anticlassification 
position and that proponents of a so-called antisubordination position have 
been relegated to a strenuous but dissenting critique of official doctrine. In my 
“Equality Talk” article, I show how this is an oversimplification of this body of 
law. I show that cocompeting accounts emerged after Brown and that the path 
the court has picked can be responsive to each of these two understandings of 
equal protection. 

At times, equal protection case law embraces views that are generally 
associated with anticlassification, validating protection of the individual and 
concerned with wrongful differentiation. But at other times equal protection 
case law in fact espouses views that are much more resonant with an antisub- 
ordination understanding, which is concerned with issues of group equality. 
In this article, I trace ways in which American law ambivalently has shifted 
between these two views of equal protection.” 

In recent work, I have been exploring whether there might be some third 
view emerging from conflict between these two conceptions of equal protec- 
tion articulated by the “centric” judges on the Court: [Justice] Powell, the 
author of the diversity opinion in Bakke; [retired Justice] O'Connor; and now 
[Justice] Anthony Kennedy. In this more recent work, which draws on the 
opinions of these three justices and some of the commentary in the Academy 
on them, I explore whether the ambivalent embrace of affirmative action 
that you see in decisions like Powell’s Bakke opinion or O’Connor’s opinion 
in Grutter” might not instead reflect an effort to prevent social division and 
balkanization. 

Justice Kennedy reasons from antibalkanization values in the recent cases 
of Parents Involved in Community Schools v. Seattle School District No. 1 and 
Ricci v. DeStefano. There Justice Kennedy affirms race-conscious facially 
neutral laws that promote equal opportunity (such as disparate impact claims 
in employment discrimination laws) so long as the enforcement of such laws 
does not make race salient in ways that affront dignity and threaten divisive- 
ness. .. . Attending to the antibalkanization values that led Justice Kennedy to 
write separately from conservatives and progressives in Parents Involved™ in 
turn illuminates these same concerns in the opinion Justice Kennedy authored 
for five members of the Court in Ricci,” and so identifies a basis, grounded 
in the text of the decision and in several decades of constitutional history, for 
reading Ricci as vindicating antibalkanization—rather than colorblindness— 
values.°° 

More generally, this work helps explain the shape of the Court’s equal pro- 
tection decisions. It highlights points of convergence and disagreement among 
conservatives and progressives on the Court and explores the questions they 
pose to one another. Striving to understand disagreements about equality can 
help to transform the way we understand equality. 
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If anticlassification is concerned with protecting the individual from the 
wrong of classification and antisubordination is concerned with protect- 
ing groups from subordinating practices, the “third way” is concerned with 
protecting society from the threat of balkanization. Judges concerned about 
the threat of balkanization support interventions like affirmative action that 
seek to alleviate extreme social stratification. Yet their very effort to promote 
social solidarity also produces concern that remedial interventions like 
affirmative action might inflame social resentment. So judges who approach 
equality with attention to social solidarity will at times sanction affirmative 
action (or indirect versions of it), while imposing stringent limits on the 
intervention. 

What is important to see about this middle position is that it is not 
embracing colorblindness as such: it is neither a legal formalist position nor 
only concerned with individuals. Rather, it is concerned with the question of 
social cohesion. It understands different threats to social cohesion—the threat 
of gross social stratification and the threat of heavy-handed rectification of 
social stratification—as potential harms. 

MARIE MERCAT-BRUNS: In European law and institutions, the discourse on 
social cohesion is also very prevalent, as illustrated by certain research papers.” 
This shared interest in social cohesion calls for a comparison with European law. 

RS: Iam working on an essay in which I reflect on the tension between these 
two views." 

Judges committed to this antibalkanization approach talk about diversity 
rather than inequality. And they promote diversity in ways they hope will 
diffuse the visibility of race remediation practices, so that race-conscious 
remedies can function as transformative remedies. The judges following this 
antibalkanization approach are concerned about interventions that might 
reinscribe the original categories of injury. They want government to repre- 
sent the problem of inequality in such a way as to lead people away from the 
old categories. This is the most progressive interpretation of the antibalkaniza- 
tion decisions of judicial moderates. 

The good news is that the judicial moderates do seem to be responsive 
to concerns about gross social stratification as well as to concerns about 
the resentment that racial remedies can produce. The bad news is that the 
exponents of this middle position seem far more attuned to the risk of 
majority resentment than they are moved by the risk of minority anomie or 
estrangement. A race-progressive might find some aspects of the moderates’ 
approach attractive. But one wonders whether its exponents on the court 
are as sensible of the risks to social solidarity caused by gross stratification 
and minority anomie as they are sensible of the risk to social solidarity 
caused by race remediation and the estrangement or resentment of majority 
groups. 
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This framework is a framework for thinking about why we might adopt 
terms that are analytically blurry.” 


Siegel’s work® offers a new way of modeling the standards of assessment of 
equality in Supreme Court jurisprudence. Siegel shows that the analysis of the 
tensions between a formal concept of equality, concerned with individuals and the 
eradication of categories (anticlassification), and a more substantive concept seek- 
ing a more structural remedy for socially excluded groups (antisubordination) can 
be enriched by a third, middle view taken by certain judges. This view does not 
lean toward one principle or another: instead, it strives to achieve an equality that 
preserves social cohesion. Siegel therefore departs from pessimistic commentaries 
on U.S. constitutional case law, deploring a preference by a majority of judges for 
the application of the anticlassification principle and limiting any equality debate 
to the subject of the alarmingly conservative progress made by Supreme Court. In 
her article “From Colorblindness to Antibalkanization: An Emerging Ground of 
Decision in Race Quality Cases,” she explains this middle stance, using two main 
examples to illustrate this tendency among certain judges and open a new per- 
spective on the interpretation of equality. 

What is interesting about this classification of the positions of each judge is that 
it clarifies our understanding of certain concepts that are difficult to define, such 
as diversity, and certain mechanisms that are not easy to employ, such as dispa- 
rate impact or indirect discrimination. In her article employing this triadic model, 
the first case examined by Siegel is Parents Involved.* An association representing 
parents of schoolchildren in a Seattle school district protested against an affirma- 
tive action plan for assigning students to highly popular magnet schools, which 
used race as a criteria to break the tie in the event of an oversubscription. Justice 
Kennedy adopted neither an anticlassification nor an antisubordination reading; 
he applied a strict scrutiny framework to racial classifications but considered that 
colorblindness could not be interpreted as a rule designed to prevent the govern- 
ment from promoting racial integration in schools.” 

Governments implement race-conscious but facially neutral policies to pro- 
mote racial integration, of which Justice Kennedy gives many examples in his 
concurring opinion in Parents Involved. However, a racial classification of indi- 
viduals raises questions about human dignity and the risk of social divisiveness: 


When the government classifies an individual by race, it must first define what it 
means to be of a race. Who exactly is white and who is nonwhite? To be forced to live 
under a state-mandated racial label is inconsistent with the dignity of individuals in 
our society. And it is a label that an individual is powerless to change. Governmental 
classifications that command people to march in different directions based on racial 
typologies can cause a new divisiveness. The practice can lead to corrosive discourse, 
where race serves not as an element of our diverse heritage but instead as a bargain- 
ing chip in the political process. On the other hand, race-conscious measures that 
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do not rely on differential treatment based on individual classifications present these 
problems to a lesser degree.“ 


These include strategically selecting the location of new schools, taking neigh- 
borhood demographics into account in drawing school attendance zones, allocating 
resources for special programs, recruiting students and teachers in a more targeted 
manner, and tracking enrollments, academic performance, and other statistics by race. 

These more subtle measures of classification do not require as stringent a level 
of review with respect to equality. As Justice Kennedy explained, although they are 
racially sensitive, these types of mechanisms are unlikely to require strict scrutiny 
to be found permissible by judges: “Executive and legislative branches, which for 
generations now have considered these types of policies and procedures, should be 
permitted to employ them with candor and with confidence that a constitutional 
violation does not occur whenever a decision maker considers the impact a given 
approach might have on students of different races. Assigning to each student a 
personal designation according to a crude system of individual racial classifica- 
tions is quite a different matter; and the legal analysis changes accordingly?“ If 
instead of school district maps taking racial data into account, the district schools 
had used individual applications to determine assignment to magnet schools and 
promote integration, Justice Kennedy would have considered these practices to 
be constitutional. Neither the anticlassification reasoning that rejects all race clas- 
sification nor the antisubordination reasoning that accepts all integration efforts 
adequately explains Justice Kennedy’s position, since he impugned the challenged 
practice in this case. Siegel therefore describes his perspective as embracing a third 
vantage point, which she terms “antibalkanization” 

Justice Kennedy warns against all race classifications due to the inherent risk 
of creating racial dividing lines between whites and nonwhites, yet he is reluctant 
to reject affirmative action. The social cohesion component is the decisive factor. 


Comparative Perspectives 


Siegel draws inspiration from Justice Kennedy’s opinion to propose a new way 
of understanding the “dilemma of difference”: doing nothing at all or doing 
too much both pose a threat to social cohesion. In its initiatives and hesitations, 
France's position is comparable and reflects the same ambivalence about the quest 
for equality: it is deeply attached to a republican, universalist ideal of equality, 
close to the American anticlassification principle, and rejects the construction of 
policies based on ethno-racial groups but nevertheless currently allows measures 
to target certain groups, particularly women, such as the law establishing a quota 
of 20-40 percent of women on boards of large companies.” “Positive discrimina- 
tion” initiatives like the Priority Education Agreements signed between the elite 
Sciences Po university in Paris and high schools located in disadvantaged areas 
take a middle road, applying different rules for access to higher education based 
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on geographic criteria. This intermediate position is not unlike that expressed in 
the Parents Involved opinion written by Justice Kennedy, who did not disapprove 
of more subtle forms of integration.® In the United States, the percentage plans 
implemented by the states of Texas and California are conceived in the same spirit: 
they guarantee admission to their state universities to a certain percentage of the 
best students from disadvantaged geographies.® 

Can this same framework be used to present the advantages of social cohesion 
as a hybrid model that supports positive action but tempers the differences in the 
treatment of one group over another by employing more neutral mechanisms? Can 
other positive action “dilemmas” be found in Europe—with respect to women, 
for example? France has a long tradition of implementing pregnancy and mater- 
nity protection, which can in turn provide a motive for employment discrimina- 
tion. On another level, Europe's drive to expand the recognition of parenthood in 
national laws seems to promote antibalkanization values by avoiding family status 
distinctions that would pit the interests of men against those of women. 

Siegel cites another decision by Justice Kennedy as an example of this social 
cohesion principle: Ricci v. DeStefano.” This time, the case involves disparate impact 
discrimination and reveals a conflict between disparate impact and disparate treat- 
ment discrimination frameworks. A group of firefighters, having passed a test used 
to determine eligibility for promotion, brought suit against the city of New Haven for 
disparate treatment discrimination after the city decided to throw out the test, which 
was thought to have a disproportionate discriminatory effect on black firefighters. 
The disparate impact of this test could establish the city’s liability under Title VII 
of the Civil Rights Act, which prompted the city to discard it. The Court’s decision, 
authored by Justice Kennedy, stated that the withdrawal of the test for race reasons (a 
potential disparate impact discrimination liability, according to the city) led to dispa- 
rate treatment discrimination against the white candidates who had passed the test: 
if an employer takes an intentionally discriminatory decision—discarding the test 
because white candidates scored significantly higher—to avoid or offset disparate 
impact discrimination, the employer must have a strong basis in evidence to believe 
it will be subject to disparate-impact liability. If not, and this is the case here, it con- 
stitutes disparate treatment discrimination. According to Siegel, Kennedy’s position 
again illustrates a third reading of equality that seeks to maintain social cohesion, by 
preventing cause for resentment among those who passed the test and denouncing 
the reverse discrimination resulting from concerns about disparate impact discrimi- 
nation against nonwhites. A disparate impact discrimination approach is often sup- 
ported by antisubordination advocates, while anticlassification proponents tend to 
interpret discrimination more narrowly as exclusively disparate treatment. 

In her article “From Colorblindness to Antibalkanization: An Emerging Ground 
of Decision in Race Equality Cases,” Siegel highlights where this third perspective, 
emerging from tensions between the antisubordination and the anticlassification 
standards, breaks with the former view of equality. Antisubordination proponents 
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do not generally view antidiscrimination law as a threat to civil solidarity or see 
racial repair as triggering resistance to the antisubordination theory. Compari- 
son with antibalkanization concerns may prompt antisubordination advocates to 
devote more attention to questions about whether and how the law can respond 
to anger and resentment caused by racial repair. If equality is not abstract or 
imposed, but inherent to social relations, then equality law must show whether 
equality has been achieved through the existing social understanding and related 
social arrangements. The race conservative vision requires law to anticipate and 
adjust to resistance to the evolution of racial norms in order to preserve social soli- 
darity. Race progressives instinctively balk at this question. Accommodation has 
a long history. Who should pay the cost, and for how long? This line of question- 
ing leads to further queries about the problems of transitional justice, encourag- 
ing antisubordination proponents to share their vision of how equality should be 
implemented in a racially unequal world. 

Race progressives can also prompt race moderates to think about implicit 
assumptions in the antibalkanization principle. Should the law be concerned 
with issues of estrangement and mistrust? Can the antibalkanization principle be 
upheld equitably, and does it respond to the risk of estrangement of minority com- 
munities as well as majority communities? If so, then why were the majority of the 
equality cases reviewed by the Supreme Court in recent years brought by white 
plaintiffs? Has the Court failed by applying a lower standard of scrutiny of equal- 
ity for government practices that estrange minority communities, in particular 
with respect to racial profiling? Do cases alleging reverse discrimination call for 
the same or a higher level of scrutiny? Will the antibalkanization principle be vin- 
dicated in ways that entrench historical injustice—or that forge bonds of identity 
and empathy that a community needs to transcend historical injustice? Is the con- 
cern about social cohesion an alternative to race equality—or a predicate of it?” 

Siegel shows how Barack Obama's “A More Perfect Union” speech delivered in 
2008,” offering a universal vision of the race issue, seeks to appease the anger and 
resentment of black and white Americans alike, conveying an unspoken desire for 
cohesion and social peace. In “Equality Divided,” Siegel takes a step back show- 
ing how the judicial scrutiny of the Equal Protection Clause of the U.S. Constitu- 
tion reflects the power plays between the different branches of government. Siegel 
offers a doctrinal and political account of how the Supreme Court changed its 
interpretation of equal protection from the 1970s to the 2013 term, from a minor- 
ity-protective understanding of equal protection to a predominantly (though not 
exclusively) majority-protective understanding of equal protection. The Warren 
Court saw its role as protecting minorities from majority prejudice. The Burger 
Court sought to limit the Court’s superintendence of politics and handed much of 
the role of protecting minorities to the political branches (to representative gov- 
ernment). The Rehnquist and Roberts Courts began to reassert a judicial role in 
superintending politics but now are acting increasingly to limit how the political 
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branches can protect minorities—that is, to impose equal protection limits on civil 
rights initiatives—of the sort expressed in 2013 when the Roberts Court decided 
Fisher, further restricting affirmative action, and Shelby County, striking down a 
crucial provision of the Voting Rights Act. 

Social cohesion also figures prominently in the European discourse,” but are 
the reasons for this interest the same? The contemporary debate over the integra- 
tion of Roma people” and the rise of nationalist movements indicate that, outside 
of the domain of employment discrimination, the emergence of conflicts between 
social groups is a risk, in spite of the diversity management discourse promoted 
by the European Union. The September 2015 terrorist attacks in Paris might have 
fueled more social tension in France and Belgium. The references to fundamental 
rights in Europe’s rejected constitutional treaty and in the Charter of Fundamental 
Rights of the European Union have not yet won widespread support. 

The question posed by Siegel’s presentation of antibalkanization is also a proce- 
dural one. Aside from the economic dimension of discrimination, isn't it a ques- 
tion of trust and confidence that a selection process is fair to both majority and 
minority group members and of the transparency of employment practices? If 
antidiscrimination law based on indirect discrimination principles is perceived 
as conferring advantages to certain categories of citizens, how can it be supported 
consensually by all groups unless it is better explained?” Against the backdrop of 
a global economic slowdown, in the United States and even in France,” greater 
attention is being paid to the “social meaning”” of antidiscrimination norms and 
consequently their ricochet effect on society, through which the selection of visible, 
“protected” groups leads to the emergence of ideas about whiteness, masculinity, 
singleness, queer theory, and gender deconstruction.” Is the lack of a commu- 
nitarian spirit in France and the absence of organizations drawing attention to 
race, barring a few exceptions such as Conseil Représentatif des Associations 
Noires (CRAN),®° enough to counter the risk of social divisiveness between inter- 
est groups? On the possible emergence of a generational conflict, Louis Chauvel 
does not exclude an interpretation that attributes the tensions to the advantages 
accorded to certain age groups over others. Does age antidiscrimination law have 
the power to aggravate or alleviate these tensions?” 

In any case, Siegel’s work underscores the important role of constitutional case 
law in gaining valuable perspective and analyzing the overall social effects of the 
different models that can frame equality and its interpretation by judges, making a 
rich contribution to international comparison. 


II. PUBLIC AND PRIVATE ENFORCEMENT 
OF ANTIDISCRIMINATION LAW 


Antidiscrimination law cannot be effectively compared and understood without 
also contrasting the bodies in charge of enforcing this law: in both France and the 
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United States, labor unions participate in this enforcement but, most importantly, 
independent agencies have been established with the sole aim of applying anti- 
discrimination law. In the United States, this authority is the Equal Employment 
Opportunity Commission (EEOC).® Chai Feldblum, one of the scholars inter- 
viewed for this book, has been an EEOC commissioner since 2010. The fact that 
France's equivalent entity, the HALDE, was dismantled and its authority trans- 
ferred to the Defender of Rights in 2011, makes a comparison all the more wel- 
come. Employee trade unions also seem to have an ambivalent attitude toward 
antidiscrimination law, which I will attempt to clarify in the following conversa- 
tions with American scholars. Another interesting point of comparison between 
the French and American situations focuses on the civil sanctions available* for 
infringements of antidiscrimination laws:** In the United States, the amount of 
damages awarded in a civil suit can be much higher than in France, especially if 
punitive damages are included.** In both countries, if the employee is not rein- 
stated, judges will strive to redress in full the damages suffered as from the first 
discriminatory act.” 


Public Enforcement of Antidiscrimination Law 


In the following conversation, David Oppenheimer compares the enforcement of 
antidiscrimination law in the United States and in France. 


MARIE MERCAT-BRUNS: What means and resources are available for the 
enforcement of antidiscrimination laws? 

DAVID OPPENHEIMER: One of the things I have been thinking about since 
I have been coming to France studying comparative antidiscrimination law is 
why we use the enforcement mechanisms we use in American antidiscrimi- 
nation law. When I first started asking the question a couple of years ago, I 
started doing some research on it, which was very revealing to me. I have not 
published anything on it yet. Some other people have.” This is not breaking 
news, but it’s not much discussed. 

There are at least five ways that we might enforce antidiscrimination law: 
criminal sanctions; voluntary mediation and conciliation; government agency 
with an administrative process; government agency with prosecution func- 
tions so it could go into civil courts on behalf of the government; and private 
enforcement in the courts. Let’s take these one at a time. 

The penal process: should we make antidiscrimination law part of the 
penal code, as you have in France? 

The only discussion I have seen in the United States is by conservatives 
who oppose civil rights laws and who proposed it with the knowledge (in my 
opinion) that it would never be successful, because juries in the United States 
are not about to convict companies of discrimination except under the most 
horrendous circumstances. 
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MM-B: So it would make discrimination law ineffective? 
po: Exactly. To my knowledge, there was no discussion in the Congress in 1963 
or 1964 about such a method. 

Second method: voluntary mediation and conciliation. That’s the method 
that was favored in the 1940s, 50s, and into the ’60s by those conservatives 
in the United States who believed in promoting an antidiscrimination agenda 
but did not believe in requiring employers to stop discrimination. A sizable 
group that felt way. 

So you could divide the United States in the ’40s, 50s, and into the 60s 
into basically three groups. First: those who were opposed to any kind of 
civil rights enforcement or civil rights law because they were white suprema- 
cists and antigovernment and antilaw; in Congress those were basically the 
Southern Democrats. The second group: those who favored an antidiscrimi- 
nation law and one with real teeth; most of whom were Northern Democrats, 
Western Democrats, and Northern Republicans. There were a few Northern 
Republicans in that category: John Lindsey, Jake Javitz. The third group, the 
Midwestern Republicans, did not want a civil rights law but did want compa- 
nies to start voluntarily adopting civil rights policies. This was the “business 
roundtable” approach to civil rights, and they were a force until the 1980s. I 
think President George H. W. Bush (the first Bush) believed in that kind of 
civil rights enforcement, in a kind of “noblesse oblige” third method. 

The third way to enforce antidiscrimination law is through a government 
agency with administrative hearings. That’s the model of the NLRB [National 
Labor Relations Board] enforcing the NLRA [National Labor Relations Act], 
and it’s a potentially very powerful agency. Its powerful because its decisions 
can be reviewed only by the Court of Appeals, and they can be reviewed only 
for mistake of law or abuse of discretion. What that means is that usually the 
decision of the administrative agency will be the final decision. The adminis- 
trative agency’s lawyers and hearing officers are selected by the Administra- 
tion, by the government. Sometimes they are civil servants. They work for the 
State. At the higher levels, they are political appointees selected by the Admin- 
istration. These agencies are potentially very independent and very powerful. 

Many Republicans were concerned that if there were a civil rights enforce- 
ment agency with these powers, it would be too powerful and too political. 
This was the model favored by liberals, who wanted a strong enforcement 
agency. The CRA [Civil Rights Act] was introduced in 1963. 

MM-B: Wasn't it the EEOC? 

po: The EEOC, as originally conceived, was going to be just like the NLRB. 

MM-B: But they are not similar? 

po: No. The NLRB has exclusive jurisdiction, which means if you want to bring 
a claim for a violation of the NLRA, the only place you can bring it is in front 
of the Board. And in 1963, Republicans in Congress were upset with the 
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NLRB because they felt that it had become too liberal, too political, too much 
of a Democratic Party institution. 

They feared the creation of an EEOC just as powerful and just as politi- 
cal. So a compromise solution was to have an EEOC, an antidiscrimination 
enforcement agency, but its cases would be prosecuted not before the agency 
but instead in civil court in front of federal judges who have been appointed 
by the President and confirmed by the Senate—judges who act in a very 
public forum, judges who reflect broadly the communities they come from. 
Well, this resulted in the appointment of lots of segregationist judges. In John 
Kennedy’s case, every Southern judge he appointed until very late in his term 
were pro-segregation because they were Southern Democrats. The Southern 
Democratic Party “decided” who the President would appoint to the bench in 
their state. You had to go through the Senators from those states. You didn't 
have to as a matter of law, but politically you had to. It was politically required, 
so that the President could have a good relationship with the Senate. 

So, back to the negotiations over the Civil Rights Act. At the very end of 
the process, Everett Dirksen, a conservative Republican from Illinois who 
served as the Senate minority leader, held the trump card. Was he going 
to support the Civil Rights Act or not? Well, he was very distressed about 
government enforcement of the Civil Rights Act. Basically he had the busi- 
ness roundtable point of view about how the law should be enforced. So he 
proposed a compromise, in which he would weaken the employment enforce- 
ment mechanism, providing that enforcement would be strictly through 
private law suits. 

Now, how many private lawyers were there at that time in the United 
States who could bring plaintiffs’ employment discrimination cases? Virtually 
none. There were a few people with the NAACP [National Association for the 
Advancement of Colored People],” a few people at the ACLU [American Civil 
Liberties Union]” (where Ruth Bader Ginsburg led its efforts on women’s 
rights issues), and a few people with the National Lawyers Guild.” There were 
a few such organizations. That was it. 

Senator Dirksen never imagined that he would create a whole new career 
path for American lawyers. There are now thousands of lawyers who make a 
living representing plaintiffs in employment discrimination cases. 


MM-B: Are there that many representing plaintiffs or employers? 
po: Many more represent employers, but thousands represent plaintiffs. It was 


unimaginable at that time. That compromise had really been intended to kill 
enforcement. 


MM-B: Is private action efficient? 
po: Weare not nearly there yet. That was step one. Step two: in 1972, in broad- 


ening the CRA,” Congress gave the EEOC power to have hearings and to 
do some of the things the NLRB does, although not exclusively and not with 
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review limited to the courts of appeals. But the EEOC was never given the 
budget needed to do its job in a meaningful way. 

MM-B: Can it already be a party in the case? 

po: It can bring a case, acting as the complaining party. It has had that authority 
since 1964, which provided that the Attorney General can bring a pattern and 
practice case on behalf of the EEOC. 

In 1972, the EEOC was given the right to intervene in a civil action, and to 
conduct its own hearings. That’s the fourth way to enforce antidiscrimination 
law. The fifth way is private enforcement action. 

So that really leads to two further questions: Has private enforcement 
worked? Has EEOC enforcement worked since 1972? I think the answer to 
both questions comes all the way back to the very first question we discussed: 
Should we see the glass half empty or half full? 

Private enforcement has, in some ways, been terribly disappointing. It 
turns out that these cases are very hard to win. It turns out that these cases are 
very expensive. It turns out that most lawyers who go into this area to repre- 
sent plaintiffs find that they can't survive financially, and if they continue to do 
it, they do it as only part of their practice, and it is not the part of the practice 
where they are making money. There are a few notable exceptions. 

MM-B: Weare talking about the ones who represent plaintiffs. 

po: It turns out that there is enormous judicial bias against employment dis- 
crimination claims. 

MM-B: And is that also from liberal judges, or is it just because they are conserva- 
tive judges? 

po: Conservative judges are very conservative concerning such claims. Even 
liberal judges are probably more skeptical than they ought to be about such 
claims because there is a very pervasive rhetoric of skepticism about civil 
rights claims that has had a social and psychological effect, making people 
believe that discrimination is something that is easily claimed. I think the 
opposite is probably true. 

MM-B: Why do you think there is that perception? Because they think the burden 
of proof in employment discrimination shifts? 

po: Do people believe that to be true? I doubt many people give much thought 
to burdens of proof, even judges. I think the problem is racial bias, often 
unconscious bias, against minorities, which is often expressed as skepticism 
about discrimination law. 

MM-B: They feel it is hostility towards them? 

Do: Certainly anyone accused of discrimination feels very much accused of 
something terrible. 

MM-B: Does it trigger something on the part of the judge? 

DO: Yes, there is always discussion about empathy and how much a judge should 
be empathetic. My sense is that many judges feel empathy for the defendants 
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in discrimination cases. I think they identify with defendants, who tend 

to be more like them in terms of their social status. They tend to be people 
who are educated, who are affluent (because there is no point in suing poor 
people), and as a result, if you observe the courtroom in a typical employment 
discrimination case and ask who does the judge feel empathy with, all too 
often you can sense that the judge feels empathy with the defendant, a sense 
of identification with the defendant. And the Supreme Court decisions make 
these cases harder and harder to prove. 

Now, recall that the glass is half full. There are cases where private enforce- 
ment has been wonderfully effective. First of all, the class action area for a 
period of time was very effective, and that continues to be true although there 
are new limits on class actions.” There are class action practitioners who are 
plaintiffs’ lawyers, who are very skilled, and who have lots of resources avail- 
able. They bring important cases that really do influence the workplace. Occa- 
sionally, cases that involve terrible acts of discrimination get in front of judges 
who are somewhat sympathetic and juries who are somewhat sympathetic, 
and that produces big damage awards that get lots of publicity. 

As a result, I think there is substantial fear on the part of employers about 
being sued. If employers were more aware of how hard it is to actually win a 
discrimination suit, they might be less fearful. But part of what they fear is not 
losing but the cost of litigation whether they win or lose. 

Private enforcement has been a mixed bag. There are lots of examples you 
can point to where it has been very important. There are industries where it 
has had a big impact. On the other hand, the cases are very hard to bring, very 
hard to win, and it is much harder to win a discrimination case than most 
other kinds of civil cases. 

MM-B: Is it easier to win a race case than a sex case? Does the ground play a role 
in the success of the litigation? Is it easier to bring a suit alleging race discrimina- 
tion than one alleging sex discrimination? 

po: The cases that are more likely to succeed are whistleblower cases and sexual 
harassment cases. Sexual harassment cases end up in a whole other category. 
Part of the reason is the sexual harassment cases are actually litigated. They 
are often the quid pro quo cases, where the behavior is pretty bad. In such 
cases it is easy to get the judge and the jury angry at the defendant. 

I have done a study, which was published in the UC Davis law review, 
looking at jury verdicts in California in employment cases over a two-year 
period.” What I found is that sexual harassment cases were the most fre- 
quently won by plaintiffs. The hardest cases to win were race discrimination 
cases brought by black women and age discrimination cases brought by 
women over the age of 50. I also found that sexual harassment cases brought 
by men claiming harassment by other men were among the easiest cases to 
win. Perhaps these cases appeal to the jury’s homophobia. 
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MM-B: Is there a contradiction in saying that antidiscrimination law has trans- 
formed society and that private enforcement is not that effective? 

po: Yes. But even if private enforcement has not been that effective in resolving 
cases, it does not mean it has not been effective in terms of employer behavior, 
because employers fear not just liability but the cost of litigation. 

MM-B: In France, we see similar employer reactions to the HALDE’ more proac- 
tive measures facilitating private enforcement. So you are saying that this 
enforcement is dissuasive? 

po: Yes. I used to think the EEOC was an unusually ineffective, highly politi- 
cized administrative agency; I was very critical. 

MM-B: Have you written about that? 

po: No, I haven't written about that. Julie Suk, whom I admire very much, has 
persuaded me that I need to reexamine that opinion.” Let me channel Julie a 
little bit here, if I may. The EEOC has passed important regulations,” which 
for the most part have been progressive and influential, even though in some 
instances the Supreme Court has rejected them.” 

MM-B: So the EEOC has played a doctrinal role? 

DO: Yes, the EEOC has played an important doctrinal role. They influence 
government hiring and private-sector hiring through their regulations, their 
interpretations, and their questions and answers. 

They have at times been politicized, and the EEOC under President Reagan 
took some dreadful positions, especially when Justice Thomas was the chair. 
The EEOC convinced the Court to interpret sexual harassment law in ways 
that have hurt women very badly. 

MM-B: According to a former EEOC commissioner whom I met, the fight is clearly 
based on ideological differences of opinions of commissioners. At the same time, 
when the majority of the members of the EEOC are liberals, then it can expand 
the breadth of antidiscrimination law. 

po: The problem is, how can we accept a system where justice for the victims of 
discrimination depends on these political questions? The EEOC does process 
a lot of complaints. But it doesn’t fully investigate enough of them, and that’s a 
terrible shame. 

MM-B: Not enough money to investigate? 

po: Partly it is funding. Partly it has been a lack of leadership and political sup- 
port. But given the limitations of private enforcement, that agency enforce- 
ment becomes more attractive, for all its faults. 


Robert Post contributes his views on the relationship between the administra- 
tive state and antidiscrimination law and the role of institutions like the EEOC, 
since the European Equal Equality Employment Directive (Directive 2000/78/EC) 
invites member states to create or to consolidate the action of antidiscrimination 
law enforcement bodies. 
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ROBERT POST: You can think about antidiscrimination law on the model that 
it polices wrongdoing, so it is like a tort system: it focuses on an employer's 
act to do a bad thing, to discriminate against a worker . . . the antidiscrimina- 
tion law comes along and it remedies it. So the worker has to bring suit either 
before an administrative agency or before a court to remedy the wrong. That 
is one model of antidiscrimination law. It is a remedy for individual wrongs. 

But if you think about antidiscrimination law in a more transformative 
way, or if you think about antidiscrimination law as a mechanism of redis- 
tribution, then this account is more or less inadequate. It puts the burden on 
those who are victims of discrimination to come forward—that is more or 
less a contingent fact. They are going to be discouraged by transactions costs, 
by the fact they are going to put their jobs at risk, and so on. So you want 
to be more proactive. Also you would want to make the systemic aspects of 
the problem visible. They are not visible when discrimination is treated as a 
phenomenon that is only cognizable on a case-by-case basis. So it is in that 
context that the administrative state becomes especially important. 

The administrative state (a) is proactive—it prevents the problem before 
it happens—and (b) is capable of employing mechanisms like statistics that 
make a problem visible, that are structural, and that are not merely the sum of 
individual pieces. So what allowed antidiscrimination law to be truly trans- 
formative in the United States was the use by the EEOC of administrative law 
techniques like recording requirements and statistical requirements that make 
patterns visible. Once you see the patterns, then you can intervene at a differ- 
ent level and much more effectively, rather than a series case-by-case, and you 
can imagine this in the sense of changing the distribution of what is normal in 
a society and making the distribution visible first. It is a typical function of the 
administrative state and the use of statistics. 

[Later in the interview, Post comes back to the topic of antidiscrimination 
enforcement agencies. ] 

MM-B: What do you think of the difference between the federal EEOC agency and 
regional agencies? Is it important? In the United States, state laws on discrimina- 
tion are less visible, and you have regional administrative bodies. 

RP: Yes, we are not centralized, and there are advantages to local law enforce- 
ment agencies which are closer to the ground; they see more of what is hap- 
pening; they are more in touch with local grievances. 

At the same time, local bodies are more subject to capture by local elites, 
and the national one is less subject to local pressures. They have complicated 
trade-offs and different vulnerabilities than nationals. By having duplication 
of enforcement mechanisms, you make up for the characteristic weaknesses 
of each. Although I am not sure this is true, antidiscrimination commissions 
began at the state level and then moved to the national level. It is the case that 
when we think about these questions, local levels might be more subject to 
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innovation. The barrier to entry is higher at the national level, and so it makes 
sense to have avenues of local experimentation. In antidiscrimination law, you 
can see what works and what doesn't, and we ban different forms of discrimi- 
nation in different localities.” For example, housing courts ban discrimination 
if your housing is supported by the federal government. So this allows us to 
see and to experiment and to learn which forms are best suited to prevent 
discrimination. 


Comparative Perspectives 


In Oppenheimer’s presentation of the various ways to enforce American antidis- 
crimination law, a few points are particularly worthy of note. The first is a certain 
skepticism that can be detected regarding the effectiveness of repressive criminal 
sanctions and, conversely, of the mediation work of the HALDE. Oppenheimer 
emphasizes the loftier standard of evidence required in a criminal case—showing 
guilt beyond a reasonable doubt—combined with the fact that in many cases, 
discrimination is an unconscious act occurring without discriminatory intent. A 
second point to be highlighted is the influential role of the regulations issued by 
the EEOC in the United States if litigation is not intentionally circumvented by 
deferring to employer grievance mechanisms or limited to summary judgment.’°° 
Judges often use the regulations promulgated by the EEOC as guidance in iden- 
tifying admissible evidence in a civil proceeding, grasping the particularities of 
specific grounds of discrimination (reasonable accommodation in religious dis- 
crimination, for example), using statistics to show disparate impact, and so on. 
The HALDE’s annual reports and published decisions also influenced the deci- 
sions of French judges.’” Will the Défenseur des Droits fulfill the same role as a 
quasi-doctrinal source of expertise? 

Like Oppenheimer, other scholars evoke the different forms of antidiscrimi- 
nation enforcement. They discuss the contribution of collective bargaining to 
employment discrimination law and to diversity. Robert Post looks at the broader 
picture of employment law in the context of globalization. The following insights 
of Post and Frank Dobbin suggest that the interplay between collective bargain- 
ing, diversity, and globalization in employment discrimination is a current trend 
in the United States, but the scholars illustrate the risks, challenges, and potential 
benefits of this multifaceted approach. 


Collective Bargaining, Diversity and Globalization 


Robert Post comments on the effectiveness of collective bargaining agreements 
on diversity. 


MARIE MERCAT-BRUNS: French law encourages trade unions and employer asso- 
ciations to enter into collective agreements on diversity. Do you think that this 
can be an effective means of promoting equal opportunity? Do you think that 
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collective bargaining agreements on diversity can be a mode of transformative 
law (according to the models you described earlier) or it is just discourse?'” 


ROBERT POST: In the United States, collective bargaining is associated with 


the labor movement, and the labor movement was in tension with antidis- 
crimination law. When Nixon started introducing goals in affirmative action, 
he did it self-consciously to split the labor movement from the Democratic 
Party [which was identified with civil rights and people of color]. So collective 
bargaining is typically a norm in which the consciousness of the working class 
is reflected. Antidiscrimination is not, and in the United States, this has been a 
source of great tension. 


MM-B: I think in France it is quite similar. A lot of unions say antidiscrimination 


law is not labor and employment law in the traditional sense. Antidiscrimina- 
tion law is seen as a conservative, capitalistic, European-inspired economic law 
that will destroy the basic rights of the workers. A lot of the unions don't believe 
in it, actually, in France. 


RP: In Europe, in the context that you are talking about—correct me if I am 


wrong—antidiscrimination law is discrimination law between nationals of the 
different countries. So what you get is the law of the European Union, which 
says that countries cannot discriminate against the workers of other mem- 
ber states, and that means it is very hard to have national labor policies. It’s 
neoliberal in the sense that it opens up the labor market and makes it an open 
market, whereas unionization is often on a national scale. So there is a tension 
with antidiscrimination law viewed as a matter of discrimination between 
nationals and a national labor movement. That is different from antidis- 
crimination law against Muslims, for example. That would not be neoliberal 
because it would not be market-oriented. 


MM-B: Actually, the European directives adopted in 2000 prohibiting discrimina- 


tion in employment sought to ensure equal treatment among European Union 
citizens regardless of their nationality or sex and to promote fundamental EU 
values by helping to combat race and sex discrimination. The two goals (the 
removal of market barriers based on nationality and the enshrinement of non- 
discrimination in employment as a fundamental right with respect to a certain 
number of grounds) are often conflated. This makes it difficult to promote 
within member states the idea that labor rights acquired nationally and those 
acquired at the EU level must be protected to the same degree. A valid question 
therefore is whether we are converging toward a level of social protection that 
represents the lowest common denominator among EU member states, choosing 
equal treatment at all costs, even if it means a gradual narrowing of the scope of 
employment rights already acquired in certain countries. 


RP: I think that it is correct to distinguish between discrimination based on 


nationality and discrimination based on race or sex. The underlying logic of 
the former is based on the idea of a unified labor market. From the viewpoint 
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of a particular member state, the protection afforded by such a unified market 
can either raise the bar—increasing worker protection—or lower it to a com- 
mon denominator—reducing their protection. In contrast, the underlying 
logic of the prohibition of racial or sex discrimination is based on the idea 
that all citizens within a state must have equal access to national labor market 
opportunities regardless of their race or sex. This logic is intrinsically hostile 
to the creation of national protections in labor law. In the United States, there 
are some unions that see the future of union movement as international. For 
collective bargaining, they organize at an international level, against multina- 
tional corporations, or in countries, through labor courts. So there is begin- 
ning to be a different sensibility among organized labor in the United States. 
Labor is seen as an international commodity; if you have a union, it has to 

be an international union. This is happening in the United States, but it is a 
relatively recent development. 

MM-B: What unions are involved? 

RP: The Service Employees International Union (SEIU)! is very organized 
internationally. [In the early 20th century, Samuel] Gompers and the AFL'™ 
organized Mexican workers because they realized that unless you organize 
workers on the other side of the border, you could organize all you want in 
Texas, but it would be undercut and mean nothing. So David Montgom- 
ery, a labor historian, wrote that the way to organize labor is to organize it 
traditionally. +° 

MM-B: This is really important, because in Europe we should know more about the 
American organized labor movement. On the international level, do the unions 
use ILO conventions? 

RP: Yes. The SEIU uses the standards set out in ILO conventions and has filed 
complaints for violations of the freedom of association affecting the organiza- 
tion of workers in various countries where multinationals are operating. The 
SEIU also works with the OECD [Organization for Economic Co-operation 
and Development]. Their strategy is to collaborate with their counterparts, 
trade unions in other countries, in negotiating global framework agreements 
with multinational companies to strengthen the enforcement of ILO standards. 

For example, within the world’s largest employer of security guards, they 
not only organized in the United States but they organized in the differ- 
ent countries where they operate in the labor market with very successful 
campaigns. It was not a rights-based campaign. It was a collective bargaining 
campaign. 

MM-B: I want to come back to the nature of collective bargaining compared to 
legislative norms. When you use collective bargaining, the production of this 
norm is very different. Of course, there is a power play, but basically it is putting 
norm into context. Do you think that if we could use collective bargaining in 
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the United States (I know its influence is quite narrow today in the workplace), 
it could help to better implement antidiscrimination policies there? That is one 
aspect of the trend in France: you cart look at antidiscrimination law in the 
banking sector the way you look at it in the building sector, so we need custom- 
ized tools, and collective bargaining can help us with that. 

RP: I think about this sociologically: I ask who is the source of authority in 
collective bargaining, who is the source of authority in legislation, who is 
the source of authority in judge-made law? And people are making the law 
in each norm. So collective bargaining is either coming out of a given work- 
place, so some bargain is struck between the working class and owners, or it 
is between unions more generally understood to represent the working class 
and owners, whereas legislation is deemed more populist generally, which can 
be more progressive or more regressive depending on the political state of the 
country. Judges are a form of administrative elite, and they are speaking from 
that language and with that authority. 

The first question is, where is the source of authority? And the second 
question is, over whom does the norm extend? Does it extend over only the 
workplace or the society at large? These are rather large differences, so I don't 
think they are susceptible to general answers. 

You are going to have to ask, what are the interests and the consciousness 
of the working class—either a particular plant or particular union—and can 
that be the instrument or not of progressive antidiscrimination law? In his- 
tory, it has not been, but maybe things are changing. There are now organiza- 
tions and unions that are trying to organize immigrants, for example. 

Their consciousness is quite different than the traditional working-class 
consciousness: you have to ask, what is the organizational basis of the union, 
what union, which plant, and so on? I don’t think it is susceptible to general- 
izations. 


Frank Dobbin adds his view on how collective bargaining can be used to 
achieve diversity. 


FRANK DOBBIN: Ina system with a wide number of trade unions representing 
people in different industries, as in France, trade unions probably have very 
different effects by industry. In service industries where lots of their members 
are women and minorities, we may expect them to be proponents of equal 
opportunity. But in some of the skilled manufacturing industries where there 
are few women and members of minority groups, they may not see a prob- 
lem to solve and may be inclined to practice what sociologists call “social 
closure” —cutting off access to these highly paid jobs to groups that are not 
already well-represented and reserving the best jobs for people like themselves. 
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Comparative Perspectives 


Whether or not labor unions have helped advance the fight against discrimination 
and the enforcement of antidiscrimination law is a difficult question to answer. 
In France and the United States, conflicting pulls between the activity of unions 
and the expansion of antidiscrimination law can be observed.’ On the one hand, 
unions are intended to advance workers’ rights in this era of globalization, so 
discrimination, especially discrimination based on trade union membership, is 
being fought at an international as well as a national level. Unions have actively 
participated in this combat, as attested by union demands, ILO standards,” and 
the union protection rules in the NLRA. Specific case law generated by national 
bans on antiunion discrimination has been gradually emerging.’ It is interesting 
to note that although the European Social Charter protects collective action, 
the European Union has only begun to refer to this by incorporating the right to 
collective action into its Charter of Fundamental Rights. French case law on dis- 
crimination based on union membership also contains novel decisions regarding 
evidence of such discrimination in performance appraisals and career advance- 
ment.”° In addition, the “equal pay for equal work” principle arising from the fight 
for pay equity between men and women led to a sharper demarcation of the mean- 
ing of equal work in environments in which discrimination is systemic and results 
from a historical or stereotyped attribution of occupations or responsibilities that 
should be remunerated equally.” 

On the other hand, in seeking to win the support of a broad population of 
employees, labor unions have not always seen their mission as compatible with 
championing the claims of minority groups or, in the case of women, specific 
claims not applicable to all employees. Leaving aside old cases of discrimination 
by majority unions, such as the Supreme Court case of Steele v. Louisville” in the 
United States, will France's recent reforms changing the rules for union represen- 
tativeness, which is no longer presumed but dependent on the share of votes cast 
in workplace elections, be any help in addressing claims concerning a minority 
of employees?’ Should the existence of a plurality of trade unions in France have 
facilitated the representation of multiple viewpoints, such as those of people from 
diverse backgrounds? Although strategic alliances are still being formed between 
unions based on certain commonalities in their demands, they do not necessarily 
reflect minority interests. Furthermore, in the past, a presumption of representa- 
tiveness probably lent legitimacy to the main national confederations, which up 
to now have traditionally defended those causes that concern all workers (retire- 
ment, wages, and working conditions). 

Given the ambivalent role of labor union activity in the fight against all forms 
of discrimination, what are the benefits and drawbacks of organizing workers in a 
way that reflects their diverse identities? According to Maria Ontiveros, the SEIU 
and other unions have shaped campaigns and initiatives according to the cultural 
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habits and identities of certain employees, such as Hispanic service workers in Cal- 
ifornia."* Such identity-based organizing is possible in a country with a commu- 
nitarian tradition in which multiethnic and multicultural values intertwine with 
everyday life. But with the current postmodern rejection of rigidly constructed 
identities, especially in countries that value universalism and deny the existence of 
groups, this type of organization focusing on cultural interest groups raises many 
questions. As observed by Michael Selmi and Molly McUsic, even if there is no 
longer such a thing as a “universal worker,’ implicitly embodied by the married, 
white, male worker in the United States, fears that identity-based unions will lead 
to dispersion and a fragmentation of the power of its members are valid. Instead, 
inspired by French theory among others, the scholars turn to the concept of a “cos- 
mopolitan unionism” embracing commonalities while recognizing differences: 
they envision not a union based on cultural identities but a union that is organized 
and functions in ways that leave room for identity-based claims to be discussed 
and debated."* In the United States, this would necessarily require a reform of the 
majority system under the National Labor Relations Act (NLRA). As European 
labor unions gradually organize, the moment is well chosen to initiate broader 
reflection on incorporating forums for discussion ensuring the contribution of 
cultural interest groups to union negotiations, because the implicit, homogenous 
“universal worker” model is not necessarily still relevant across Europe. 


Diversity and Trade Unions 
Frank Dobbin continues the conversation on diversity and trade unions. 


MARIE MERCAT-BRUNS: France has developed collective bargaining agreements: 
do you think using the social partners to create norms on diversity might be a 
more effective way to promote equal opportunity? 

FRANK DOBBIN: I can say unequivocally that this strategy was a disaster in the 
United States. For the most part, unions hindered the achievement of equal 
opportunity. From the very earliest days, unions were segregated by race and 
gender. Even after they were required to integrate, most union leaders saw 
no benefit in promoting race and gender equality at work. Perhaps it will 
be different in France, but in a workplace that is not yet fully integrated, in 
an economy with high levels of unemployment, it isn’t clear to me that the 
current union members would have a strong interest in promoting diversity. 
Perhaps some would for ideological reasons, but those who are hoping to get 
their sons and nephews into the union may be happy if their union doesn't get 
into the business of social advocacy in favor of equality of opportunity. 


Dobbin’s book Inventing Equal Opportunity traces the history of how com- 
panies have integrated antidiscrimination law into their practices through their 
human resource teams and not their legal departments.” Neither labor unions 
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nor the government have been effective in interpreting antidiscrimination laws 
and diversity norms such as equal employment opportunity (equal access to jobs 
and promotions). Dobbin assesses these integrated norms and shows how diver- 
sity and bias training to raise awareness have tended to minimize the causes of 
discrimination instead of bringing them to the forefront. Affirmative action tools 
have proved to be much more effective in actually bringing a critical mass of peo- 
ple representing minorities into different job levels and promoting the benefits of 
diversified a labor force. These are valuable insights for France, where collective 
agreements on diversity have been adopted. An analysis of the diversity tools they 
cover and of the role of labor unions in France can be informed by these com- 
ments as well as emerging studies on the reach of these collective agreements.” 


3 


Disparate Treatment Discrimination 
Intent, Bias, and the Burden of Proof 


Litigating direct or disparate treatment discrimination cases is often a question of 
proving what is in the mind of the employer.’ Although the defendant may openly 
admit to discriminatory intent, in most cases he or she will attempt to hide the 
prohibited motive,” knowing that the adversary system of proof and, in French law, 
Article 1315 of the French Civil Code places the responsibility on the plaintiff for 
bringing evidence to the attention of the court. In European law, discriminatory 
intent seems to carry an even greater weight and is regarded not just as a factor but 
as the primary component of establishing a discrimination case, to the extent that 
the existence of intent alone is sufficient to support a claim of direct discrimina- 
tion, even without a designated victim.* 

The prohibition of direct discrimination is a norm that employers in the United 
States have had to comply with since the 1960s, and it provides for a shifting bur- 
den of proof in recognition of the difficulty of obtaining direct evidence to prove 
discriminatory intent. The idea of burden of proof actually encompasses two 
burdens: the burden of production and the burden of persuasion.’ The burden of 
production first lies with the plaintiff, who must establish a prima facie case by 
producing evidence from which it can be concluded that there was an intention 
to discriminate. The evidentiary burden then shifts to the employer to articulate a 
nondiscriminatory reason for his or her adverse employment action.’ As Richard 
Ford later illustrates, one difference between French law and U.S. law involves the 
type of justification that an employer can give. In France, it must be not only non- 
discriminatory but also objective. 

A second difference lies in the burden of persuasion,’ In the United States, the 
nondiscriminatory justification provided by the employer at the rebuttal stage is 
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a simple response to the discrimination claim (burden of production): the bur- 
den of persuasion remains with the plaintiff, who must convince the judge that 
the justification is simply a pretext and that unlawful discrimination neverthe- 
less occurred.’ In France, the burden of proof allocation provided for in Article 
L. 1134-1 of the French Labor Code states that when the plaintiff establishes facts 
that show presumed discrimination, the onus is on the defendant to prove that his 
or her decision was justified by objective elements unrelated to any form of dis- 
crimination. The Code goes on to specify that the judge shall make a decision after 
having ordered any investigative measures he or she deems useful. It would there- 
fore appear that in France, provided that the plaintiff succeeds in the arduous task 
of presenting elements of fact to allow the presumption of discrimination, then 
the final burden is on the employer to prove an objective and nondiscriminatory 
motive. 

French law also seems to be more generous toward plaintiffs in discrimination 
disputes in they are not systematically required to present data on comparably 
situated persons in order to establish a prima facie case.’ As the Cour de Cassa- 
tion reiterated in overturning a Court of Appeals decision on this point, showing 
the comparability of situations is not an indispensable prerequisite to establish- 
ing discrimination.” Recently, direct discrimination in collective bargaining 
agreements were so blatant in the text itself that comparability was not neces- 
sary." The HALDE traditionally played a key role in obtaining the data needed to 
establish the existence of a discrimination, thanks to its power of investigation, 
which the Defender of Rights (formerly the HALDE) is presumably continuing 
to exercise. 

In the United States, if the employer articulates a legitimate, nondiscrimina- 
tory reason, it is ultimately up to the plaintiff to prove that the articulated reason 
is not credible regarding the job description or required qualifications or is a pre- 
text for discrimination. Certain employers have demonstrated skill in producing 
nondiscriminatory pretexts or using disparate impact discrimination to achieve 
their discriminatory goals.” Proving discrimination is an immensely difficult 
task,8 prompting legal scholars and even judges to explore how social science 
evidence’ can be used to identify discrimination” in the form of stereotyping. 
These stereotypes may even be unconscious, or—to use the term Linda Krieger 
prefers, which she discusses in her interview—implicit. A person with an implicit 
bias does not necessarily have any conscious desire or intent to discriminate, 
sometimes making it difficult for judges, who themselves have implicit biases, to 
recognize them. 

In this chapter, Linda Krieger, Richard Ford, Robert Post, Martha Minow, 
and Christine Jolls comment on the scope and limitations of this social science 
research. Devah Pager, whose sociological fieldwork has revealed unconscious 
bias in hiring practices, discusses her findings. Frank Dobbin, a sociologist as well, 
shares his thoughts on what social psychology research has to offer. 
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I. STEREOTYPES, IMPLICIT BIAS, AND 
INTENTIONAL DISCRIMINATION 


A considerable amount of American legal scholarship addresses the relationship 
between conscious and unconscious biases and discriminatory practices, whereas 
in France, there is practically no debate about this issue. Some American scholars 
attempt to use cognitive and social sciences to better understand and define the 
phenomenon of direct discrimination,“ which is overwhelmingly hidden, while 
others warn against the possible excesses that these approaches can lead to.” 

In the following interview extract, Professor Linda Krieger explains the con- 
struction of conscious and implicit biases. 


MARIE MERCAT-BRUNS: Shall we start with implicit bias? 

LINDA KRIEGER: Before we talk specifically about implicit bias, we need to back 
up and talk about the relationship between social science and law, because 
much of the discussion about implicit bias is actually about the relationship 
between legal doctrine on the one hand and advances in social science on the 
other. So I will start there. 

In legal analysis, lawyers and judges use two different categories of facts. In 
US. administrative law, they are sometimes referred to as adjudicative facts 
and legislative facts. 

Adjudicative facts are the local facts that characterize a particular dispute. 
We are dealing with adjudicative facts when we are sifting through particular 
bits of evidence, attempting to piece them together to figure out what hap- 
pened at a particular point in time and place. But most of the time, especially 
when we are dealing with events that we cannot observe directly—such as 
mental states, for example—we cannot move directly from a particular bit of 
evidence to a factual conclusion, what we might call an “ultimate fact.” To get 
to those ultimate facts, we have to draw inferences. In order to draw infer- 
ences from particular facts, we have to have some sort of theory of reality. In 
order to arrive at adjudicative facts, facts that together represent what hap- 
pened at a particular time and place, we have to filter those facts through our 
taken-for-granted understandings about how things work in the world. These 
taken-for-granted understandings about how things work in the world are 
what administrative law scholars have called “legislative facts.” These legisla- 
tive facts tell us how to interpret ambiguous events, what inferences to draw 
from the evidentiary facts we can actually observe. 

These legislative facts are constantly operating in the cognitive background. 
So whether we are thinking about social science or not, we are constantly 
using social science, or I should say, social pseudo-science, to interpret ambig- 
uous information or to draw inferences from observed events. It is unavoid- 
able that judges, lawyers, and jurors will apply taken-for-granted assumptions 
about how things work in the world when they are reasoning inferentially in 
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deciding legal disputes. These taken-for-granted theories about how things 
work in the world are what I mean by legislative facts. 

If one looks, one can see legislative facts reflected in judicial decisions; 
one can see them in the arguments of advocates. When you read a lawyer’s 
closing argument after a trial, you will see not just reference to specific bits of 
testimony in the record; you will also see the lawyers trying to interpret those 
bits of testimony, using legislative facts to suggest what those bits of testimony 
should be taken to mean about the ultimate facts of the case. 

An example of this: When we speak of intent to discriminate in a dispa- 
rate treatment discrimination case, we all bring to the resolution of a dispute 
understandings about how people go about making decisions about other 
people. What is the extent to which perceptions of other people are necessar- 
ily subjective or objective? What are the different ways in which social percep- 
tions and judgments can be distorted? Are those distortions random, or do 
they tend to fall into certain patterns? Are those patterns easily influenced by 
the particular context in which the perceiver is situated, or do they remain rel- 
atively constant over time, like preferences for things like iced cream flavors? 
Are people consciously aware of the various influences that are operating on 
their preferences or their judgments at a given moment in time? If so, to what 
extent and under what circumstances are they more or less likely to have that 
awareness? When we are talking about implicit bias, what we are really talking 
about is whose understanding of the taken-for-granted background knowl- 
edge of how people go about forming judgments and making decisions about 
other people are we going to apply in antidiscrimination adjudications? These 
understandings, these beliefs about how social perception and judgment 
works become legislative facts that control the development of antidiscrimina- 
tion jurisprudence as a whole and shape the adjudication of particular cases. 
This is unavoidable. 

What empirical social scientists who study intergroup perception and 
judgment and their allies in the legal academy are saying is that the “common 
sense” understandings of how people react to, make judgments about, and 
behave toward stereotyped groups are not accurate. And there now exists a 
virtual mountain of solid, scientific evidence backing them up as they make 
this claim. The intuitive social science currently underpinning antidiscrimi- 
nation law is junk science. But it is deeply embedded in antidiscrimination 
jurisprudence and is proving very difficult to displace. 

Antidiscrimination jurisprudence will always incorporate and reflect a set 
of legislative facts about the nature of intergroup perception and judgment. 
Unfortunately, what is happening now in the United States is that it is incor- 
porating and reflecting theories that have been definitively disconfirmed by 
many decades of research in cognitive social psychology and, more recently, 
cognitive neuroscience. 
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We are now, as always, applying someone’s taken-for-granted under- 
standing of how the world works when we adjudicate discrimination cases. 
Unfortunately, we tend to apply the understanding of whatever ethnic, racial, 
socioeconomic class, to the development of the law and the adjudication of 
disputes. That is not a neutral or heterogeneous group of people. It is a homo- 
geneous group of people, and they tend to share a particular, self-serving set 
of ideological understandings about how the world works, including under- 
standings that are informed by their own privileged position in society. 

In antidiscrimination adjudications as elsewhere in public life, those who 
control the discourse and the outcomes bring to their activities particular 
understandings of how things work in the world. They call it “common sense.” 
This is one of the great contributions of empirical psychological research—it 
often shows us that the common sense is wrong. People, it turns out, often don't 
know what factors are affecting their judgments about other people. People 
often don't know that they are biased. Economic decision makers do not always 
behave as rational maximizers of utility. The list goes on and on. The question 
is, how do we update legal doctrines, which are by nature backward looking, to 
incorporate advances in the empirical social sciences, which roll forward? 


Stanford law professor Richard Ford responds to Krieger’s explanations with 
his views on the challenges of implicit bias thinking. 


RICHARD FORD: The social science [about implicit bias], from what I under- 
stand, is a bit more ambiguous than is often suggested. That is one thing. 

I think that matters because, if you hang your legal argument on social 
science, then your legal argument is only as strong as the social science. And 
particularly when you are also dealing with an issue that is salient in the 
popular culture and about which ultimately you need to persuade people, you 
can find yourself worse off than if you had not relied on a social science argu- 
ment. So that’s a risk, I think, because the popular uptake of the implicit bias 
literature is “you can take a test and it tells you whether you have unconscious 
bias,” but the people working in the field say, “Well, it does not quite prove 
that; what it really proves is that a group of people in a large statistical sample 
have some sort of implicit association which may or may not be bias.” Already, 
the conservatives are making these kinds of attacks. For instance, there is a 
professor at Berkeley, Philip Tetlock, who is on the attack against implicit bias. 
So you are not going to get a free pass.'® 

But I think the larger question for me as a legal scholar and as some- 
one interested in social theory is this: We, in the modern, technologically 
advanced societies of the West—and certainly in the United States—tend to 
put a lot of stock in technical, empirical studies, even when the question that 
we are ultimately trying to resolve isnt an empirical question. That concerns 
me. The implicit bias literature feeds into a fetish of social science. 
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In a sense, the implicit bias theories argue that if the Implicit Association 
Test shows that the decision maker is “biased? we can conclude that she has 
made an objectively incorrect decision—as opposed to a normatively repug- 
nant decision. The idea is that the decision maker doesn't know her own 
mind—she is objectively incorrect about her own subjective preferences— 
because her decisions are being distorted by biases that she herself is not 
aware are at work. The false hope is that then I can prove that her decisions are 
invalid—not just objectionable or socially deleterious but invalid, in the way a 
rigged election is invalid. If that were true, then there would be no normative 
conflict involved at all—antidiscrimination laws would not involve contested 
political issues—instead they would involve only the technical question of 
how to make sure decision makers make the objectively valid decision and 
avoid the “biased” decision. 

But in fact, what we actually are dealing with here is a normative issue: how 
should we balance the freedom of the individual to hire who he or she wants, 
rent to the person he or she wants to rent to, and so forth against the social 
need for integration and diversity? I don’t think that this normative question 
can be resolved by social science. I just don’t think that this is going to resolve 
the question. I don't think it will resolve the question in individual cases, and I 
don’t think it is going to resolve the broader policy question. 

In the 1970s, when the first iteration of the unconscious bias argument 
was articulated by Charles Lawrence in an article called “The Id, the Ego 
and Equal Protection,” Lawrence was trying to make an argument for a 
disparate impact theory in equal protection jurisprudence. The idea was that 
unconscious bias could be identified only indirectly—through unexplained or 
unjustified statistical imbalance. But disparate impact theory is not a part of 
constitutional law and it is under sustained attack in the areas where it exists. 

Ever since, people have been trying to develop arguments that ultimately 
go to that question—the question of disparate impact theory—and I think 
this is just the latest iteration of it. This is the latest version of trying to make 
an argument for introducing disparate impact on the equal protection side in 
constitutional law and for a beefed-up disparate impact in Title VII. 

The implicit bias theory is basically an argument in favor of disparate 
impact, an argument to make it stronger—and it is also an argument for 
changing the way we distribute the burden of proof in intentional discrimina- 
tion cases, making the law more friendly to plaintiffs. In both cases, the idea 
is that implicit biases can't be captured with existing evidentiary standards for 
proof of intentional discrimination. 

Now, all of these are good projects as a matter of law and policy, and I am 
on Linda Krieger's side of every one of them, but I don't think the social sci- 
ences justify it. I think the argument is the same without the social science. It’s 
a normative argument: we should do more to promote inclusion and diversity 
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at the expense of the freedom of employers and other decision makers. That is 
where my hesitation about the social science justification comes in. 

This argument almost makes bias into a medical condition, a kind of 
mental illness. You hear arguments like that. It medicalizes the issue, and I 
think the medicalization of social problems is a real pathology in our society. 
(M. Foucault would have a lot of interesting things to say about that.) This is 
another aspect of the implicit bias argument that worries me. 

A last thing: This project constructs bias in a very broad way. It is not just 
sexism or racism but bias—when something is cut on the bias, it is “against 
the weave.” There is the idea that a “weave” is straight and narrow, that there 
is an objectively right way to go about making decisions. So through social 
sciences and technical means, we can kind of move people to make the “right 
decisions.” That is the line in management sciences, technophilia in general, 
and, to some extent, the trend toward medicalization of social issues I just 
mentioned. Management sciences is in the background here in a big way. 
That is why implicit bias research has caught on so easily in the corporate 
sector in the United States: a group not really happy to have its biases pointed 
out, not happy about more government regulation, but implicit bias fits in 
nicely with the management science paradigm. I don’t think it is healthy. I 
am with Vicki Schultz [who wrote about the risks of a “sanitized workplace”] 
on this.”° 

For all those reasons, I have misgivings; I dont want to say I am against it 
in all contexts. I do think that this research, viewed appropriately, provides 
valuable insights; I am not against the research, but it presents some dangers. 

Linda Krieger claims that the courts are ignorant of unconscious biases and 
that is why the cases are coming out the way they are. But actually the law as it 
is can easily take into account of unconscious bias. 

MARIE MERCAT-BRUNS: Curiously, some courts mention her work. 

RE: That is not inconsistent with what I am saying: the judges that find it con- 
vincing may well say, “We ought to put the burden of proof on the defendant; 
we ought to think of the evidence in a different way because of unconscious 
bias.” As a matter of evidence, that makes sense. 

But I am not convinced that the doctrine is written in such a way that it 
cant take account of, or necessarily ignores, unconscious bias. When you look 
at the way the proof structure works in Title VII cases, most discrimination 
is proven by inference. So there is never a moment where the court is saying, 
“Now we are going to look into the mind of the defendant to see what he is 
thinking” Instead, the question is, Did the defendant have a good reason to 
hire this person over that one? What is the reason he has actually offered? Is 
that reason convincing? If not, we can infer another motivation. It doesnt mat- 
ter if the motivation is conscious or unconscious. The courts are quite aware of 
the fact it is very difficult to actually read state of mind. Some courts have even 
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said things like “direct evidence of state of mind is impossible.” In a sense, there 
can be no direct evidence. The cases are all about indirect evidence. In view 
of the importance of inference and indirect evidence, the distinction between 
conscious and unconscious motivation goes away; it just does not matter. 

If you are thinking more generally about the design of the law, that is where 
the social science is useful. It does not get you anywhere in litigation, but it 
may well be important for policy. 


Linda Krieger responds to Ford’s critique. 


LINDA KREIGER: I can see what Professor Ford is saying about the problematics 


of “pathologizing” discriminators, but on the other hand, we are influenced 

by our environments. If we live in an environment that is permeated with 
toxins of various kinds, those toxins will eventually affect our biochemistry. 

If we are living in a society in which we are surrounded by ideological toxins 
or by schematic toxins, those toxins will influence the implicit schematic 
structures through which we observe other people, through which we encode 
their behavior, interpret their ambiguous behavior, store memories about their 
behavior, retrieve those memories from our minds, and combine the informa- 
tion retrieved from memory to make social judgments about these people.” 

I actually think that a public health model of equality is not a bad model, 
because it focuses attention on the environment in which people develop, 
judge, and act. It speaks to the need to change environments as a whole rather 
than to blame individual people or individual outcomes. This is a more sys- 
temic way of thinking about social problems as such, but also social problems 
influence individual judgments. So this is a place where I think my work 
and, for example, Susan Sturm’s work, speak very productively to each other. 
Professor Sturm is really talking about the need to look at whole environ- 
ments rather than attempting to identify some sort of invidious discrimina- 
tory animus that resides inside some isolated wrongdoer and then affects, on 
an individual level, his or her employment decisions. No, that’s really not how 
inequality is structured within a society. That is the main insight of the work 
I am trying to do—take the focus off the individual decision maker and place 
that focus on the environment in which that decision maker is developing 
schematic associations, is interpreting behavior, is encoding behavior, and 
then is using behavior in judgment and choice. 


MARIE MERCAT-BRUNS: What I find fascinating is that you are talking about 


the systemic dimension of discrimination, whereas in your work on implicit bias 
you seemed to focus on the individual level of discrimination, the person and the 
testing. But this analysis is also systemic and takes the environment into account. 


LK: Let me speak a little more about that, if I may. The basic idea in the implicit 


bias approach to discrimination and nondiscrimination is that all perception 
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and all judgment is mediated by schemas. Schematic frameworks that we 
absorb from our social environments structure perception, judgment, and 
memory. Where does schematic content come from? We are not born with 
certain schematic structures. They come from our cultural and intellectual 
environments. So you can think of the development of schematic structures 
almost like a marinade in which some sort of food item is soaking. The food 
cant help but absorb what is in the environment. 

So, if it is bias that is produced through the mediation of schematic 
frameworks that are built through exposure to discursive, cultural, experien- 
tial contexts, then of course implicit bias is going to be a story about social 
context. It is a story about culture. It is a story about discourse. I think people 
have misunderstood this. 

In the discrimination context, be it in the United States or in France, if 
there is a dispute, there is going to have been a decision made—did discrimi- 
nation occur in this particular case or did it not? To answer this question, we 
often have to examine one particular decision that was made by one particular 
decision maker. So of course we have to look at the decision-making process 
of that one decision maker in that one decision context. My work on cognitive 
bias comes out of my work as a plaintiff-side antidiscrimination lawyer. I want 
my work to influence what I see as conceptual flaws in individual disparate 
treatment doctrine as it has developed in the U.S. legal system. I think is why 
people tend to look at the implicit bias work as being about individuals. But 
once you move back and understand that, at its core, the work on implicit bias 
is really about the effects of schematic information processing more broadly, 
then the link with culture, the link with context, becomes very clear. 

MM-B: If we come back to the European context, we could apply this analysis 
of implicit bias and schematic information processing, but do you think we 
would obtain different results because of cultural differences? Would it be more 
difficult to apply this analysis and promote systemic change in countries where 
labeling is more common and categorizing people is not only an intrinsic part 
of social behavior but also provides a basis for the delivery of benefits in a 
welfare state? 

LK: What you are describing is a process by which individuals are assigned 
trait labels very rapidly and then trait labels are used to interpret subsequent 
behavior, are used to place people in fixed, social roles from which it is very 
difficult to move once assigned. I assume that you would be arguing that those 
trait labels are used as ways to understand ambiguous behavior and to predict 
future behavior? 

MM-B: Yes, some categories that correspond to legal statuses are used to accrue 
benefits in European welfare states. For example, in France, people who received 
a minimum income allocation known as the “RMI” came to be called something 
like “RMI-ers.” 
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LK: I think you are suggesting that the traits along which people are stereotyped 
would vary from country to country, that if, for example, receiving the RMI is 
a salient event in France, that those persons who are labeled “RMI-ers” would 
more readily be stereotyped, whereas a person, say, one who is of African 
ethnic descent, would not be as readily stereotyped as “black” as a similar 
person would be stereotyped in the United States than would people who are 
not labeled. 

That is a testable claim, and it has strong public policy consequence if it 
is true. But again, it is an empirical question. Are blacks in France really less 
likely to be stereotyped and treated differently because of that stereotype than 
are RMI-ers? It would not be terribly difficult to design studies to test this 
hypothesis in a variety of contexts and with various different populations. 

What I am arguing is that before France decides whether it wants to struc- 
ture its antidiscrimination law differently or allocate its antidiscrimination 
law enforcement resources differently in cases of discrimination based on, say, 
income source as opposed to ethnicity, it would be good to know whether the 
theory you posit is correct. Without that research, one can speculate about the 
question, you can theorize it as much as you want. Anthropologists or sociolo- 
gists, critical theorists, and economists can debate it, but you are not really 
going to know if is true. 

MM-B: But once you know it’s true, what happens? 

LK: You shape policy around it. To the extent that public policy is driven by 
instrumentalist goals, you want to make sure that the truth claims on which 
the policy is built are correct in the particular place where the policy is imple- 
mented. 

Here is an example. In the United States, we arguably focus too much on 
incentivizing individuals as individuals. Our focus on the individual as the 
locus of behavioral “choice” is based on something that our social psychologists 
have called the “fundamental attribution error” Interestingly, the fundamental 
attribution error—which is that we overattribute individual internal traits rather 
than environmental contexts—as it turns out, is not so fundamental after all. In 
Asia, for example, it has been found that Asians and Indians (not Native Ameri- 
cans) tend not to overattribute to internal dispositional traits but attribute more 
to environmental factors. So there are cross-cultural differences at play any 
time you are dealing with social psychology. You can’t take an insight from one 
culture, universalize it, use it to shape policy in another culture, and expect the 
same policy outputs. We just don't know if, for example, white French are dif- 
ferent from white Americans in their tendencies to spontaneously categorize by 
race. I would sure like to see some of those studies done in France. 


In turn, Dean Robert Post discusses the scope and limitations of implicit bias 
approaches. 
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MARIE MERCAT-BRUNS: What do you think of all the work that is done on 
implicit bias and the tests? Do you think it is useful? Is this an instrumentaliza- 
tion of law? Do you think it can have a transformative effect because people 
realize they have biases? 

ROBERT Post: I think it prejudges the question to call it prejudice or bias. I 
think what the tests are showing are interesting facts about the way we classify 
the world, respond to the world based on views of race and gender, and so it 
would be missing if we didn’t. But again, I think it prejudges the question to 
call it prejudice or bias. These are reflections of natural classifications; how 
they affect behavior, I don’t know what the work shows. 

It is plain that on any of these issues, it make sense to use the law. We have 
a long way to go: we have structures which enforce these in ways that, when 
brought to consciousness, would probably say much. I would want to use 
the law to restructure forms of employment to make them more structurally 
accessible. I would use this implicit bias stuff in the political efforts to do that. 
Whether it has immediate legal application is a different question that I am 
not so clear about. 

MM-B: Some people think that this overutilization of science to help antidiscrimi- 
nation law can in fact tend to control people. What do you think about volun- 
tary compliance? The way Foucault would look at law in terms of power plays? 
It would mean that we could put everyone in a box and put a label on each 
behavior. You seem to be saying the same thing in that sense. 

RP: What I am saying is that this stuff is best used it as an educational tool. 
Whether it is a legal tool I don't see yet, because that would make legal tools 
depend upon scientific facts which may be pervasive. It would be out of 
anyone’s control, and it would dehumanize things considerably. So I would be 
careful about using it as a legal tool. 

But certainly it is an educational tool. People really believe they are gender- 
blind or color-blind and it turns out they are not: they should think about the 
way it influences their perception of the world. Maybe they would become 
more open to the ways in which things are happening. That is the way I think 
about it. 


Dean Martha Minow shares some interesting research in the United States 
on implicit bias, stereotypes, and religion, a subject that is not well developed in 
France or in Europe in general, outside of the United Kingdom. 


MARTHA MINOW: Mahzarin Banaji, a social psychologist who teaches at 
Harvard, and others have worked on implicit bias. They suggest that bias 
operates preconsciously, before the rational mind kicks in. But research also 
suggests that the biases are somewhat malleable; they are affected by context 
and exposure. Showing white people photographs of highly admired black 
people (such as Martin Luther King, Jr., and Denzel Washington) can at least 
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briefly reduce anti-black bias that shows up in unconscious ways. It is a hope- 
ful thought that peoples unconscious biases can actually be influenced by 
positive encounters. 


Christine Jolls, a pioneer in the field of behavioral law and economics”? and 
an employment law scholar, describes the impact of stereotypes and the implicit- 
association test. 


MARIE MERCAT-BRUNS: In addition to the labor market factors that discourage 
employment of older individuals, are negative views of older workers attributes 
and abilities a factor? 

CHRISTINE JOLLS: There may well be conscious forms of bias against older 
individuals notwithstanding the fact that most individuals do not consciously 
revile older workers in the way that some white Americans consciously 
reviled black Americans a generation ago. But more important are implicit, or 
subconscious, forms of bias that have recently been rigorously studied using 
new advances in social psychology. Unlike conscious bias, such implicit bias 
cannot be captured simply by asking people direct questions about their views 
or attitudes. 

In the context of age, a well-known study using a famous test called the 
Implicit Association Test (IAT) showed that people have a much harder time 
making positive associations with older individuals than with younger indi- 
viduals. The IAT asks people to categorize a series of words or pictures into 
groups. Two of the groups are “young” and “old,” and two of the groups are 
the categories “pleasant” and “unpleasant.” Respondents are asked to press one 
key on the computer for either “old” or “unpleasant” words or pictures and a 
different key for either “young” or “pleasant” words or pictures (a stereotype- 
consistent pairing); in a separate round of the test, respondents are asked to 
press one key on the computer for either “old” or “pleasant” words or pictures 
and a different key for either “young” or “unpleasant” words or pictures (a ste- 
reotype-inconsistent pairing). Implicit bias against older individuals is defined 
as significantly faster responses when the “old” and “unpleasant” categories 
are paired than when the “old” and “pleasant” categories are paired. The IAT 
is rooted in the very simple hypothesis that people who are biased (perhaps 
subconsciously) against older individuals will find it easier to associate pleas- 
ant words with young faces than with old faces. In fact, implicit age bias as 
measured by the IAT proves to be substantial. Thus, negative attitudes about 
older individuals, even among those not conscious of holding such attitudes, 
may affect behavior by employers. 

MM-B: Do people show implicit bias on the basis of race? 

cj: Absolutely. IAT results show that white Americans are much quicker at 
associating pleasant words with white faces (or white-sounding names) and 
unpleasant words with black faces (or black-sounding names) than the reverse. 
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Black Americans either show a milder form of implicit bias against their own 
group or, in some studies, show no implicit racial bias in either direction.” 

Implicit racial bias bears a direct and important relationship with the 
earlier topic of disparate impact liability. Even if an employer does not con- 
sciously select a hiring measure, such as a no-beard rule, with the explicit 
desire of reducing the hiring of members of a particular group, it is possible 
that implicit bias explains why the hiring measure is chosen and, perhaps, 
why, in the absence of disparate impact liability, it may be retained even when 
its racial consequences become clear. Implicit bias may explain why a measure 
that needlessly screens out black Americans may be less likely to be aban- 
doned than a measure that needlessly screens out white Americans. 


A more comprehensive understanding of implicit bias can be gained by read- 
ing an important article co-authored by Christine Jolls and Cass Sunstein’* and 
various analyses published by European and U.S. economists on discrimination.” 


Testing and Implicit Bias 


Devah Pager conducted a groundbreaking field experiment on racial discrimina- 
tion in hiring. She discusses the role of unconscious bias and how discrimination 
is less overt today. 


DEVAH PAGER: In the past, it was easy to observe discrimination based on 
overt rejections or hostility on the basis of race, ethnicity, gender, and so on. 
Today, however, because of laws barring discrimination and social norms that 
frown upon such behavior, discrimination, to the extent that it continues to 
take place, is much more difficult to observe. 

The method of field experiments provides an opportunity to directly 
measure discrimination in action by investigating how employers (or other 
gatekeepers) respond to applicants who are identical apart from their race. 
This way, even if the discrimination is subtle, or unconscious, we can identify 
to what extent opportunities are shaped by a single status characteristic. 

MARIE MERCAT-BRUNS: Can you explain how you conduct your field 
experiments? 

pp: Sure. To conduct my field experiments of employment discrimination, 

I hire groups of young men to pose as job applicants. These young men 
(called testers) are carefully selected and matched on the basis of their age, 
height, weight, physical attractiveness, and interpersonal skills. They are then 
assigned matched fictitious résumés that present identical levels of education 
and work experience. Finally, the young men are put through an intensive 
training program to learn the details of their assumed profile and to practice 
interacting with employers in comparable ways. We want to make sure that 
the testers present themselves to employers as truly comparable applicants, 
apart from their race. 
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MM-B: To your knowledge, is this the same testing that has been done in France, 
by Jean-François Amadieu, for example?”° 

pp: It’s similar. Although my sense is that more of the testing that has taken 
place in France has used paper applications (e.g., résumés sent by mail) rather 
than in-person applications. This is a method that’s appropriate for some types 
of employment, but not the low-wage jobs I’m interested in, in the United 
States. 

MM-B: Your first comment about the overtness of discrimination seems to suggest 
that employment discrimination law is counterproductive if tends to make dis- 
crimination invisible or concealed. 

DP: Overall I think employment discrimination law has been incredibly helpful. 
But I do think there may be some perverse incentives. In fact, in interviews 
with employers, some mentioned that because of the risks of being sued for 
discrimination, they have become wary of hiring blacks at all. This is quite 
perverse: out of fear of being sued for discrimination, they become all the 
more likely to discriminate! 

MM-B: Why are you interested in low-skilled rather than high-skilled jobs? Does 
discrimination take a different form? Is it stronger, or is it easier to identify? 

pp: In the United States, it’s in the low-wage labor market where we've seen the 
most persistent (and on some dimensions, increasing) racial disparities in 
employment. There’s no doubt that discrimination exists in higher levels of 
employment as well, but these audit methods are less well suited to examin- 
ing it. Discrimination in access to the networks that affect job placement, 
mentorship, informal opportunities for advancement, and the allocation of 
work responsibilities and opportunities within firms all show some evidence 
of discrimination, but these internal firm dynamics must be studied using dif- 
ferent approaches. 

MM-B: Is discrimination hard to grasp? 

DP: One of the limitations of contemporary antidiscrimination law is that it 
relies on the victims of discrimination being aware that discrimination has 
taken place and being able to document proof. Given the subtlety of con- 
temporary forms of discrimination, though, many (maybe most) individuals 
who experience discrimination have no idea that it has taken place. Most of 
my testers felt they were treated very well by employers, felt they were given 
serious consideration for the job. But, as it turned out, the black testers were 
only half as likely to receive a callback or job offer as an equally qualified 
white applicant. If these individuals had been real job seekers experiencing 
discrimination, there would have been very little recourse for them under 
the law. 

MM-B: I was also referring to the fact that the decision-making process might be 
more complex than just one decision or selection process. You mention this is in 
your articles.” Is that true today, or has it always been true? 
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DP: Yes, that’s true too. Because much of the discrimination taking place seems 
to be unconscious even to the employer, it’s not just a matter of thinking, “He's 
black so I wont hire him.” It’s more complicated than that. There is a long 
sequence of interactions and evaluations which may be subtly colored by race. 
The rapport may be a little less natural, the skills indicated by the résumé may 
appear slightly less strong . . . lots of little things that cumulate to an eventual 
disqualification for the minority applicant. 

MM-B: So it’s not because several different individuals interview the applicant. 

DP: In most of the jobs I studied, there was a single employer in charge of hir- 
ing. They relied a lot on what they referred to as their “gut instinct” about an 
applicant, which is the type of assessment that’s easily influenced by uncon- 
scious bias. 

MM-B: So the way organizations are structured does not influence the decision- 
making process? In other words, doesn't it seem as though sometimes there might 
not be just one person responsible for the discrimination, because management 
and recruitment work is performed by teams? 

pp: I think the way organizations are structured has a huge influence on the 
decision-making process. Firms that have more formal, systematic hiring 
protocols in place often do a better job focusing on the more objective, job- 
relevant characteristics and are less distracted by extraneous characteristics 
that may affect rapport in an interview, even if irrelevant to the actual job. 
Organizational reform could do a lot to reduce hiring discrimination, in my 
opinion. 

MM-B: Do you think your testing methods could be used to test other employment 
decisions (access to training, promotions)? 

pp: I think this would be difficult, as it would be hard to randomly assign testers 
to positions within the firm. Without random assignment, it’s hard to know 
whether the unequal outcomes are the result of discrimination or differences 
in the abilities of the various workers. 

MM-B: I would still like to understand how recruitment processes are interactive, 
contextual, and very much dependent on interpersonal relations. 

DP: Particularly in these jobs in which hiring is based on an unstructured 
interview, with employers looking for a “gut feeling” about a candidate, there 
is much about the decision-making process that gets actively shaped in the 
course of interaction. As we talked about, very few employers would reject 
any black candidate outright. But there are subtle ways in which the objec- 
tive characteristics of a candidate (e.g., their qualifications and experience) 
takes on different meaning and significance depending on other character- 
istics of the applicant, the employer, and the job in question. Job experience 
presented by a white applicant may be viewed and interpreted differently than 
the exact same type of experience presented by a black applicant. We saw this 
repeatedly in the experiment. Employers interpreted the qualifications of our 
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applicants differently on the basis of their race, even though their résumés 
were explicitly constructed to reflect identical skills and experience. 

MM-B: What did you learn about unconscious bias during your studies outside of 
the influence of a “gut feeling”? 

pp: I’ve conducted a large number of interviews with employers, and I've come 
to believe that the vast majority of them really believe they are simply look- 
ing for the best person for the job, irrespective of race. They have experience 
working in diverse groups and don’t have any conscious opposition to hiring 
workers of different races. 

Because they believe they’re nonbiased, it’s even harder for them to rec- 
ognize the ways that various informal aspects of the evaluation process favor 
whites and disadvantage minorities. 

MM-B: Have you shared your results with law professors or testified at trials? 

pp: I’ve presented my research at several law schools (Yale, Stanford, Chicago, 
UVA ...) and have testified at hearings before the Equal Employment Oppor- 
tunity Commission, among others. 


Comparative Perspectives 


Pager begins by admitting that discrimination is largely hidden or unconscious 
in the United States today: it is seldom overtly expressed as it was in the past, 
due to the country’s long history battling to eliminate discrimination in social and 
employment practices. Her comments explain how unconscious bias can pervade 
the decision-making process and how disparities are not only based on protected 
traits but also depend on the worker's level of skill, since discrimination seems to be 
more prevalent among low-skilled jobs. Testing for discrimination in employment 
practices such as promotions and dismissals is difficult to do, unless the company 
chooses to organize the testing itself. This practice is currently gaining ground 
in France.” An additional difficulty with implicit bias is the fact that victims of 
discrimination are themselves often unaware of the bias operating against them, 
which can explain the lack of litigation or civil suits brought against employers. 


Social Science and Bias 


Frank Dobbin talks about the role of social science in law. 


MARIE MERCAT-BRUNS: Social framework evidence is becoming a source of 
expertise in employment discrimination litigation (see Duke v. Wal-Mart). 
What are your thoughts on this role of social science in law? Prevention with 
respect to enforcement of antidiscrimination law: is it just another way of com- 
bating discrimination? 

FRANK DOBBIN: I don't know enough about the law to say whether social 
framework evidence is the best way for plaintiffs to proceed. In American 
case law in this area, the courts early on made a distinction between disparate 
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treatment and disparate impact. Disparate treatment occurs when an 
employer visibly treats one group differently from another—tells African 
Americans that they are not eligible for management jobs. We see much less 
of that now in discrimination cases, and much more “disparate impact” in 
which employer practices or customs or bias lead to different outcomes for 
two groups: for men and women, or for blacks and whites. Social framework 
evidence is often used in such cases, where there is evidence that an employer 
promotes blacks at a lower rate than whites to management jobs, but no 
evidence of the precise mechanism that leads to the difference. Social frame- 
work analysis identifies how bias can be inscribed in the culture and practice 
of a firm. It is typically used to describe a context in which discrimination 
can occur. 

I would hope that the courts would begin to take more seriously the grow- 
ing body of evidence about the efficacy of different personnel and diversity 
practices for promoting equality of opportunity. For instance, there are now 
quite a few studies showing that antidiscrimination training does not reduce 
bias (a recent review by Paluck and Green of hundreds of studies in the 
Annual Review of Psychology confirms this).” And there are now quite a few 
studies showing that formal performance evaluations probably introduce bias 
into the promotion and salary-setting process, because they typically favor 
white men. Courts still seem to give credit to firms for diversity training and 
performance evaluation programs. 

Our research shows that certain other programs actually have helped firms 
to improve opportunity for women and minorities. I would hope that firms, 
and the courts, would begin to recognize the efficacy of these programs. 


Comparative Perspectives 


In the comments by Linda Krieger and Richard Ford, two different perspectives 
on the benefits and drawbacks of implicit bias theory can be heard.” In France, 
antidiscrimination law is not deeply anchored in the eradication of bias or in the 
social sciences; its logic is more closely aligned with that of negligence or tort, as 
will be mentioned later by David Oppenheimer. 

Bias is strongly normative and engenders discriminatory practices. This is a 
point that has been established beyond doubt and is upheld in the language of 
several Europe-wide employment promotion policies.* 

The different viewpoints of the scholars interviewed are enlightening. Krieger 
sees research on stereotypes as at least a way to move forward in the litigation of 
individual claims of discrimination,” which does not completely contradict what 
Ford says. He points out the risk involved for the legitimacy of laws based on 
social science if there is a possibility that the social science can be subsequently 
called into question. The situation is exactly the opposite in France, where as a 
principle, legal scholars and practitioners shy away from the other disciplines to 
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emphasize “legal technique” and where even statistical evidence of discrimination 
is not mandatory. 

More globally, Krieger also studies the sources of implicit discrimination found 
in the work environment where they emerge. She also investigates systemic forms 
of discrimination in companies that are not just the result of one individuals 
biased decision making. It is possible to apply the research on stereotypes in social 
psychology to institutional discrimination.” Institutions can promote the creation 
of stereotypes through mechanisms that appear neutral but produce discrimina- 
tory effects. But Ford worries that the recognition of stereotypes will encourage 
the corporate sector and other stakeholders to instrumentalize antidiscrimination 
law to promote the management sciences and business goals, straying from the 
true aim of antidiscrimination. Its goal is to detect and remedy inherent workplace 
inequality, which is exacerbated by discriminatory practices. This argument has 
also been advanced in the context of diversity initiatives in France, by those who 
highlight the ambivalence of these initiatives and the accompanying soft law. In 
the comments by Post, one can sense a certain skepticism regarding the explora- 
tion of bias as a means of fighting discrimination, considering that bias is omni- 
present in individuals and does not resolve the systemic causes of discrimination. 

Other authors, both sociologists and law professors, such as Minow, Jolls, Pager, 
and Dobbin, also assess the relevance of social framework evidence” gathered from 
sociology and social psychology findings through the lens of their work. They sub- 
scribe to the validity of certain surveys and tests that take implicit bias into account. 
Monitoring individual bias in an organization seems to be one way to reduce the 
risk of class action litigation due to an error propagated through uniform human 
resources management. Such bias can permeate skills assessments at a manage- 
ment level in different branches of a company, as has been observed in France.” 

All of this seems to indicate a need to achieve that elusive balance between law 
that remains impermeable to the social sciences and what they can offer in terms 
of uncovering the bias that causes individual and systemic discrimination, and law 
that relies too heavily on these social sciences, jeopardizing its stability. How can 
we reconcile the idea of sanctioning discrimination knowing that some discrimi- 
nation is unconscious? Inescapably, we come back to the intentional nature of the 
discriminatory practice. 


II. DISCRIMINATION AND TORT 


In contrast to the United States, antidiscrimination legislation in France provides 
for criminal sanctions.** How is this divergence reflected in the logic of antidis- 
crimination law and its relationship with tort law? 

In the following interview, David Oppenheimer reacts to Linda Krieger’s stance 
that it does not help people to impose criminal sanctions when there might not be 
conscious intent. 
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DAVID OPPENHEIMER: I think [she] is right. The question is, if we made 
discrimination a crime, would it have the effect of dissuading people from dis- 
criminating? I think Linda is correct: most people who make discriminatory 
decisions do so not with the intent to discriminate but for reasons of uncon- 
scious bias. I wrote a piece on this in 1993 called “Negligent Discrimination,” 
in which I argued that most discrimination results from unconscious bias and 
should be treated as a form of negligence.” 

MARIE MERCAT-BRUNS: So we could treat discrimination as a tort? Do you 
think that employment discrimination law is a liability issue like a tort? For 
example, you've committed a fault, there is a causal effect, there are damages, 
and then there’s remedy. Are we witnessing the same type of mechanism here? 

This is an interesting question in a comparative perspective with France, 
because common law has already had an undeniable influence on the legal 
framework in European employment discrimination law, and it might be easier 
to understand if tort is at the foundation of the employment discrimination 
model in the United States. 

po: That is the American model. The American model is to treat employment 
discrimination as an intentional tort, to treat it like an assault. We look at a 
decision and ask, Would the employer have made the same decision if the 
applicant had been white or male or straight or young? We therefore compare 
the protected characteristic of the plaintiff with a hypothetical majority group 
member (or alternatively with actual majority group members), and we ask 
whether we can determine if they had been treated differently because of race 
or sex or some other prohibited category. If the answer is yes, we ask what 
damages did that cause. 

I have proposed we adopt the negligence model in analyzing discrimina- 
tion. For example, you drive a car faster than you should, and as a result you 
cause an accident. Did you have a malicious intent? Absolutely not. Did you 
intend to drive into the other car? Absolutely not. Did you intend to cause 
an accident? Absolutely not. Did you intend to hurt somebody? No. Did you 
intend to hurt their car? No. Did you intend to hurt yourself? No. Are you 
responsible? Yes. 

Why are you responsible? Because you have to drive with particular care in 
order to avoid accidents. That's why we have speed limits. It’s also why we have 
laws against discrimination. As an employer, you are supposed to pay atten- 
tion to things like race and gender in order to avoid discriminating. So when 
you get a batch of résumés, if you hire the good-looking white guy, you should 
say before you make that commitment, Why am I picking the good-looking 
white guy? Should I be concerned that every time I get to hire somebody I 
pick the good-looking white guy? Should I have looked a little more carefully 
at the résumés of the black man or black woman? 

MM-B: Is it a duty to act? 
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po: Yes, like the duty to drive carefully. 

MM-B: Buta duty to act, like reasonable accommodation? 

po: No, it is a duty to not treat people differently. It is not like reasonable 
accommodation, which can require a preference. It is a duty to not treat 
people differently because of race. 


Comparative Perspectives 


A central theme that seems to emerge from studying antidiscrimination norms is 
the parallel between the development of this law and that of tort: it is clear that the 
direct discrimination framework is designed to identify the party guilty of a dis- 
criminatory act that has caused harm to the victim of the discrimination. In order 
to establish direct discrimination, certain elements are required from the start, and 
these elements are equivalent to the prerequisites for establishing tort, as defined 
in Article 1382 of the French Civil Code: a wrongdoing—that is, the difference in 
treatment based a prohibited trait; damage—that is, the disadvantage (a harmful 
act) suffered by the victim of the discrimination; and the causal effect—that is, the 
proof that the discriminatory motive was the cause of the discriminatory act. In 
the same vein, Oppenheimer proposes to draw an analogy with no-fault offenses 
or strict liability as per Article 1383 of the Civil Code, due to the barrier posed by 
the difficulty of proving discriminatory intent. 

Oppenheimer’s reasoning can be extended further. In France, tort law has 
shifted its focus from finding the fault of the person causing the harm to provid- 
ing a remedy even where no fault has been committed.* It is therefore possible for 
antidiscrimination law to evolve from a law requiring courts to determine whether 
a fault has been committed in the form of intentional, direct discrimination to a 
law whose effective enforcement depends on the judge's ability to detect uncon- 
scious, indirect discrimination, even where there is no fault but only a discrimina- 
tory impact. This comparison with no-fault strict liability is important because it 
strengthens the legitimacy of the indirect discrimination mechanism in countries 
where civil-law tradition is firmly rooted. It can help the judges in these countries 
understand indirect discrimination because they are familiar with strict liability 
cases, in which the resulting harm and impact on the victim are also key issues. 
The development of tort law and that of antidiscrimination law can be said to 
emerge from the very same foundation: “the rule of the majority and the aspira- 
tion of equality that characterize the democratic regime, which naturally provoked 
a response to the difficulties of remedy: a protective response.” 

In both cases, the question is, who will bear the liability for the risk? Who 
would be responsible for systemic discrimination related to an apparently neutral 
practice? The risk theory of liability is a well-known concept.* It seems that in 
France, when the foundations of tort law and antidiscrimination law are com- 
pared, it is easy to comprehend a certain similarity of purpose** above and beyond 
the legal mechanisms involved. The same preventive search for liability—this new 
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function of tort law to “preserve the well-being of future generations”*—can be 
seen in efforts to prevent discrimination and aligns with the diversity discourse 
found in collective bargaining and social responsibility norms. This precaution- 
ary principle is clearly oriented toward proactively managing differences and 
emerging risks rather than simply offering remedies for past harms** and tends to 
be instrumentalized, along with diversity and corporate social responsibility ini- 
tiatives. A major stumbling block exists in both tort and antidiscrimination law,” 
revealing yet another similarity in their underlying logic: the proof of causation, 
which is a prerequisite in both types of disputes. In antidiscrimination law as in 
tort law, there may be several causes contributing to the injury, and a combina- 
tion of legitimate and discriminatory reasons can be found for the challenged 
practice. When multiple correlations exist, how can the causal connection with 
the final injury be defined? Extensive U.S. case law and research have focused 
on the challenge of discrimination based on mixed motive (discriminatory and 
nondiscriminatory motives). The current U.S. standard is to find out whether 
the ground was a motivating factor,** except in age discrimination or retaliation 
cases.“ France has not yet debated this issue in discrimination cases, outside the 
realm of unjust dismissal. 


4 


From Disparate Impact to Systemic 
Discrimination 


Disparate impact discrimination has been under fire in the United States since the 
landmark Ricci v. DeStefano case in 2009." The debate is equally topical in France, 
where its supreme court, the Cour de Cassation, more recently handed down 
several rulings recognizing indirect sex discrimination,” in an effort to “flush out 
more subtle forms of discrimination.” 

European equality law distinguishes between direct discrimination, that is, 
intentionally treating a person less favorably because he or she has a protected 
characteristic, and indirect discrimination, which occurs when a general measure 
that seems to treat people equally on the surface has a disproportionately preju- 
dicial effect on people with a protected characteristic? Save a few nuances, which 
will be clarified, these same concepts are referred to as “disparate treatment” and 
“disparate impact” discrimination in the United States. Systemic discrimination is 
not defined specifically in French law but is mentioned more and more in the pub- 
lic debate on equality. The Equal Employment Opportunity Commission (EEOC) 
has given examples of these more structural forms of discrimination, including the 
glass ceiling effect on women.‘ 


I. THE STRENGTHS AND LIMITATIONS OF DISPARATE 
IMPACT DISCRIMINATION 


Ricci v. DeStefano is commonly cited when discussing disparate impact and has 
been extensively discussed in legal scholarship. The background of the case is as 
follows: after taking a test that would determine their eligibility for promotion, 
white firefighters in New Haven, Connecticut, passed at a much higher rate than 
black firefighters. Concerned about its liability for disparate impact discrimination, 
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the city of New Haven discarded the test. White and Hispanic firefighters, who lost 
their chance of promotion when the test was thrown out, sued the city for race 
discrimination. In a five-to-four decision written by Justice Kennedy, the Supreme 
Court found that the city had committed an act of disparate treatment and failed to 
show a “strong basis in evidence” that it would have faced disparate impact liability 
if it had not voided the test. Fear of litigation alone was insufficient justification.’ 

In her dissent, Justice Ginsburg predicted that this ruling would not have “stay- 
ing power” and would remain an exceptional case.° She wrote that the test results 
showed “stark disparities” that “sufficed to state a prima facie case under Title 
VIIs disparate-impact provision,” because the passing rate of minorities fell well 
below the four-fifths standard set by the EEOC. Justice Ginsburg also criticized 
the Court for failing to explain the “strong basis in evidence” it requires.” Rather 
than elaborate on the standard of proof of disparate impact liability required to 
justify a race-conscious remedy, the Court merely stated that crossing a certain 
significant threshold of statistical disparity was not sufficient in itself.* The Court 
also held that “the City could be liable for disparate impact discrimination only if 
the examinations were not job-related and consistent with business necessity, or if 
there existed an equally valid, less-discriminatory alternative that served the City’s 
needs but that the City refused to adopt.” 

Reactions to the controversial decision were spirited, with some scholars seeing 
it as a challenge to the very legitimacy of the disparate impact rule, its enforce- 
ment, and how it differs from disparate treatment. The Ricci outcome continues to 
occupy the foreground of debate on disparate impact discrimination. Robert Post, 
Linda Krieger, and Julie Suk comment on the case, but first Christine Jolls, Susan 
Sturm, David Oppenheimer, Richard Ford, and Julie Suk discuss the application, 
background, and purpose of disparate impact theory in the United States. 

Christine Jolls discusses how today’s forms of discrimination are different from 
in the past. 


CHRISTINE JOLLS: One of the most important things to understand about 
discrimination, I believe, is the way in which some of its forms have changed 
with time while others have remained relatively constant. If we consider 
the example of race discrimination, a generation ago in America it was still 
not uncommon to see direct reference to someone's race in a variety of job 
settings. And it was not until the 1976 decision of the Supreme Court of the 
United States in Runyon v. McCrary that national law in the United States 
was applied to prohibit race-based exclusion of black children from private 
schools and camps. 

Today, of course, such explicit discrimination on the basis of race in 
America is not common—but other forms of race discrimination remain. 
A prominent illustration is the use of facially neutral selection criteria that 
disproportionately disadvantage or exclude black Americans and are not 
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“job related and consistent with business necessity,’ in the words of Title VII 
of the Civil Rights Act of 1964. In a recent case under this provision of U.S. 
law, a well-known pizza franchise [Domino's Pizza] was successfully sued for 
race discrimination after it adopted a policy disallowing beards among its 
male pizza delivery people. The company argued that some patrons feared 
bearded delivery people and that its policy was racially neutral, applying to 
whites and nonwhites alike. The court found, however, that while essentially 
all white men are able to comply with no-beard requirements, a significant 
fraction of black men cannot comply because of a skin condition in which 
facial hair becomes ingrown as a result of shaving. Because, the court con- 
cluded, a no-beard rule was not “job related and consistent with business 
necessity” for the non-food-preparation job of pizza delivery person, the fact 
that the rule screened out a disproportionate number of black workers meant 
that it violated Title VII. 

This form of liability for race discrimination is called “disparate impact 
liability.” It operates to constrain employers who—because of racial bias or 
other factors—adopt practices that screen out black workers without good 
reason. Without disparate impact liability, an employer seeking to avoid hav- 
ing members of a particular group in its workforce might be able clandestinely 
to achieve that impermissible objective through the use of a facially neutral 
screening rule. 

Disparate impact liability has a wide range of potential applications. Most 
familiarly, some forms of standardized testing may disproportionately disad- 
vantage nonwhite Americans and, at the same time, may not be well-suited to 
measuring the skills and attributes actually required for successful performance 
of a given job. In such cases, Title VII prohibits hiring on the basis of the test 
scores. Hiring measures that, while facially neutral, disproportionately screen 
out applicants on the basis of race and are not “job related and consistent with 
business necessity” represent a form of race discrimination that still occurs in 
America today and is kept in check by Title VII's disparate impact branch." 


David Oppenheimer looks back on the development of disparate impact the- 


ory, which preceded Title VII and the Civil Rights Act (CRA) and the Griggs deci- 
sion explicitly citing the concept. 


DAVID OPPENHEIMER: Before the Civil Rights Act was passed, there were 


disparate impact cases litigated in the states. There was a big case against 
Motorola, and it was discussed in the Congress. 


MARIE MERCAT-BRUNS: So there is an effect of state law on employment dis- 


crimination developments? 


DO: Sometimes state law has been influential, mostly because it is an alterna- 


tive source of law, and sometimes state decisions have influenced either the 
Congress in passing legislation or the EEOC or the Courts in interpreting 
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legislation. The states have played an important role. State law is often broader 
in a number of ways. In California, for example, it includes sexual orientation 
discrimination.’ 

MM-B: If I were to look at some interesting states in employment discrimination 
law, what states would you advise I concentrate on? 

po: California, Illinois, Michigan, New Jersey, New York. 

In the early 1960s, there was an important disparate impact case against 
Motorola in Illinois, and there was debate about the case in the Senate. 

The Senate actually adjusted the language of Title VII to take account of 
that. There is a pretty good argument that the Congress intended to pro- 
hibit disparate impact discrimination, which is sometimes called indirect 
discrimination." 

Then in the Griggs case, the Court said unanimously that the Congress 
intended to reach disparate impact as well as disparate treatment. There is 
evidence in the legislative history. It is what the Court said in Griggs. It was a 
unanimous decision. Conservative members of the Court (Justice Harlan, for 
example, who was quite conservative on civil rights matters) did not dissent. 

Congress soon after passed amendments to CRA, and then in 1990-1991, 
Congress reaffirmed Griggs. It is pretty clear that Griggs was correctly decided, 
but now the Court keeps narrowing the concept. This Court is very hostile to 
the enforcement of civil rights and I think it’s fair to say it is because they have 
an anti-civil rights agenda. 

MM-B: Is this a law and economics position? Let the market play its role and per- 
formance will thrive regardless of race or sex? 

po: First of all, there is a counternarrative to the law and economics model of 
employment discrimination, which is that even though employment discrimi- 
nation is an economic inefficiency, there are enough social advantages for 
whites who are averse to contact with blacks that racial discrimination may be 
efficient for particular employers. If that’s true, then you cant expect employ- 
ers to stop discriminating for reasons of economic efficiency. 

MM-B: Does the economic argument influence the Court, or is it an argument that 
some members of the Court will point to justify their decisions? 

DO: There is at least one case where the law and economics argument did influ- 
ence the Court, where it was used to justify a very bad decision. That was a 
case against Ford.'* The case concerned the obligation of a plaintiff to miti- 
gate her damages, and the Court put this terrible burden on the plaintiff and 
justified it in economic terms. I think they were persuaded because they were 
following a line of economic reasoning. 

MM-B: Does the fact that you can win extensive damages make the law more 
efficient in the United States compared to France? 

po: Yes, in the United States you can potentially be awarded millions of dollars, 
but it is very, very rare. If you win a jury trial, the median verdict in California 
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is around $200,000, but you have to subtract from that some of the litigation 

costs and fees. So if you are awarded $200,000, you may actually receive 

$100,000, and from that $100,000, you may have to pay as much as $50,000 in 
income tax. The settlements are smaller. 

MM-B: How much? 

po: I don't have data on that because most settlements are confidential, but the 
typical settlement amount should be lower than the typical judgment. 

MM-B: Do you have any additional observations on disparate impact and Griggs? 
Where are we now in terms of the judicial interpretation of disparate impact? 

po: Four members of the Court appear to believe that, at least with regard to 

a state employer, the entire theory of disparate impact discrimination may 

violate the Fourteenth Amendment to the U.S. Constitution. This is from the 

Ricci case." 

This was a statutory employment discrimination case. They did not reach the 
Constitutional question. It is suggested that if they had reached the Constitutional 
question, four of the Justices believe that the State may never take account of race 
in preventing discrimination. I use the word State in the French meaning here, to 
include what we would describe as “government” employment. 

MM-B: But it can have a symbolic effect on them regarding the interpretation of 
disparate impact. Now, what are the positive effects of disparate impact discrimi- 
nation law, pinpointing the structural effects of discrimination? 

po: The great thing about disparate impact is that you can have liability without 
fault. 

MM-B: Your negligence theory. 

po: That is right. It does illustrate the structure of racial inequality. It comports 
with reality. It is consistent with what we have learned on implicit bias, what 
we have learned on how people make decisions. 

MM-B: Can it be said that disparate impact has had an effect on employers’ 
selection processes? 

po: Yes. Employers are probably much more self-conscious about their 
decision-making process because of the adverse impact model of 
discrimination law. 


After Oppenheimer, Richard Ford shares his assessment of the selection 
methods that are potentially discriminating and the problems they pose. 


MARIE MERCAT-BRUNS: Does combating discrimination incur a cost for busi- 
nesses? 

RICHARD FORD: Even when you are dealing with something costly like 
accommodation, it is understood under the rubric of discrimination that 
if you don't reasonably accommodate, then that is discriminating against. 
But the truth is, we are doing something different than that. Something that 
cannot quite be understood in practice as just getting rid of bias. 
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What we are really doing, what the courts are doing, and what we want 
the courts to do ideally is strike a balance between what they have done in 
the past, what is easy to do because it is familiar, and a social policy that an 
individual employer might not take up on his or her own but is important to 
have social harmony between various groups and to help subordinated groups 
throw off the burden of the past. 

It is easy to see in the disability context, when you are often talking about 
costly accommodations, there is no way of making the case to the employer 
that he is just as well off making the accommodations as not making the 
accommodations. But you can certainly make the case that society is better off 
for making them do it. 

You can even see it in the race and sex context to a lesser degree. Disparate 
impact is a good example: the employer has a standardized test that has a 
disparate impact and might be using the test as a proxy to get at race or sex. 
But lots of the time, that is probably not what employers are doing. They are 
using the test because it is easy and cheap. It is not perfect, but it is cheap and 
it is what they have always done, so why not use it? 

For employers, you could probably make the case, in the balance, that they 
are better off using the standardized test whether it has a disparate impact or 
not, because they do not want to spend a lot of money having a more narrowly 
tailored test that really tests for job-related skills. It is just expensive. They 
would not get enough benefit out of it to make it worth doing. So if they were 
just looking “beady-eyed” at the bottom line, employers would say, “No, we are 
going to keep our standardized test, despite the disparate impact.” The law does 
not allow you to do that. You can see this in both the race and sex context. 

With race, it is often a standardized written exam that has a disparate 
impact. With sex, it is often a physical exam: there are cases of police depart- 
ments where you had to run an eight-minute mile or lift a certain amount of 
weight. The police departments said, “It is better to have a physically fit work- 
force than one that is not physically fit” They were required to revisit that, 
because it had a disparate impact on women. You could make the following 
case for the departments: “We have a big field of people who are qualified and 
we don't care whether they are men or women; it is easier to do this, this way. 
We are better off using our standardized test” But we won't let them do that, 
because we have a social goal to integrate the workforce. That is more than 
saying we are just getting rid of bias. 

MM-B: I understand that, and in France, the virtues of indirect discrimination are 
gradually getting more press. There is also talk about the company’ interests in 
other circumstances.” However, the issue of bias with respect to discrimination 
and its relationship to antidiscrimination law is often not mentioned at all. 

[Later in the interview, Ford comes back to the topic of proving disparate 
impact. ] 
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RE: How much of disparate impact do we need to have before we are worried? 


The EEOC came up with the four-fifths rule. What you come up with is going 
to be arbitrary: why four-fifths? 


MM-B: Could you explain the rule? 
RE: In disparate impact doctrine, the challenged practice is presumptively 


discriminatory if the disparity is more than four-fifths, or 80 percent. So, if the 
percentage of blacks who pass the test is less than 80 percent of whites, then it 
is presumptively discriminatory. You have got a number now. The question of 
what is “job-related” is another one that has been explained by the EEOC. 
[These tests for disparate impact will be discussed later.] 


Comparative equality law scholar Julie Suk discusses the role played by judges 


in sanctioning indirect discrimination. 


JULIE SUK: I’m just not sure that the concept of discrimination can be stretched 


far enough to pursue the normative commitment to substantive equality that 
is often articulated in the landmark decisions like Griggs. I am not sure that 
courts as institutions are capable of bringing about structural transforma- 
tion. My doubts are even stronger when it comes to French courts, which, due 
to the very interesting legal history of the judiciary since the Revolution in 
France, have never been seen in France as instruments of change. And they 
don't need to be, largely because the French parliamentary system does not 
face the same impediments to substantive policy making as our system. 


MARIE MERCAT-BRUNS: Interesting. I do think the French judiciary is evolving 


JS: 


under the influence of the HALDE and the CJEU, but I agree that the judge's role 
is historically different. I also think that judicial reasoning is different: judges 

do not start with the facts and then proceed to draw analogies, as is the case in 
common law and antidiscrimination law. 

The French judiciary is evolving, but the differences are vast, and it’s not 
clear to me that the American model is worth emulating, even if we were to 
assume that an evolution towards the American model is remotely feasible, as 
a normative matter. 


The following commentaries by Robert Post, Linda Krieger, and Julie Suk on 


the Ricci case shed light on the application of the indirect discrimination provi- 
sion, its scope, and its origins in Europe, without promoting the Supreme Court’s 
interpretation of disparate impact. 


Yale dean Robert Post begins by discussing the hostility of the American con- 


servatives to this concept. 


ROBERT POST: Disparate impact, as you know, measures antidiscrimination 


norms in terms of their structural impact on the class. It is inherently redis- 
tributive. It will pay attention to the structure of the decision making rather 
than to any particular discrete acts of prejudice, and the Right in this country 
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has been hostile to it. The Court issued a number of decisions hostile to it in 
the late eighties,'* and Congress reaffirmed it in the statute in CRA 1991. 

And in its most recent decision in Ricci, Kennedy writes for the court that 
the most important form of antidiscrimination law is disparate treatment. It 
tells you how deeply hostile the Right is to using disparate impact as a struc- 
tural tool for fighting against discrimination. 

MARIE MERCAT-BRUNS: How important is Kennedy’ reading of disparate 
impact? He does not eliminate it. He just says the employer did not have to vol- 
untarily comply and anticipate the disparate impact of certain tests. 

RP: Right. It is not a disparate impact case. It is affirmative action case in which 
the question is in what ways you can rectify the situation of minorities and 
avoid disparate impact, which, I think, is an incoherent opinion. 

We have to understand what that means: it is illegal under the law, under 
the statute; I am not saying that this means it is unconstitutional to provide an 
impact standard to the states. I know there are some Justices who might take 
that line. Could it be what is hinted here? 

MM-B: Since disparate impact is structural, this means that it was made to prevent 
discrimination. So they are taking away what is great about disparate impact. 

RP: [Justice Kennedy] is writing a very narrow opinion. It is hard to know what 
he means. What he is saying essentially is that you can't anticipate [disparate 
impact] by setting aside the result of an otherwise valid test. That is the nar- 
rowest statement of the Court. Now, how generalizable is that? What do they 
mean by an otherwise valid test? It is murky. Technically, you can read it very 
narrowly. On the other hand, you could read it as a sign as that changes are 
ahead. It could be subject to multiple interpretations. 


William S. Richardson School of Law professor Linda Krieger asserts that the 
Ricci decision will not set a precedent. 


MARIE MERCAT-BRUNS: Does the Ricci decision say that companies should not 
engage in self-criticism and that New Haven should not have chosen voluntary 
compliance and withdrawn its test, which had a disparate treatment on black 
minorities? Does this decision mark the end, or a limit, to the fight against dispa- 
rate impact discrimination? 

LINDA KRIEGER: | actually think a little more is read in the Ricci decision than 
has to be. Here is my take on it: in order to use preferential forms of affirma- 
tive action, the Supreme Court has long showed that an employer had to make 
a prima facie showing that discrimination has occurred in the workplace or 
there are longstanding barriers to entry that nothing short of these prefer- 
ences have been able to address. Disparate treatment context has only one 
level of inquiry: whether discrimination is affecting selection. 

There is a predicate that employers have to show before they can use 
preferential forms of affirmative action. It is to show that controlling for other 
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variables, race, sex, or ethnicity had a significant effect on selection in the past 
and that group membership was going to be used as one factor among many 
in selecting among otherwise equally qualified applicants. So the disparity was 
redressed and the preference would no longer be needed. 

In earlier cases, there was a requirement that the employer make a pretty 
strong prima facie showing that their system was amenable to legal challenge. 

Now in disparate impact cases, there is not one level of inquiry; there are 
two. The first level of inquiry, which is the disparate impact analysis, looks 
at whether a selection device, like a test, selects members of one group at a 
rate that is statistically lower than the rate of the selected members of the 
advantaged group. Let’s say the answer is yes. That is not the end of the case. 
The second stage has to be whether the device that is being used validates or 
rejects performance on the job.” There is a violation of Title VII only if the 
answer to the first inquiry is positive and second inquiry answers to the nega- 
tive: no, there is no validity to the test that is being used. 

What the Court says in Ricci is if you are going to cancel a test (I don't 
think you can cancel a test once it has been given, but I will come back to 
that), you have to make a strong evidentiary showing not just on the impact 
element but also on the lack-of-validity element, and that had not been done. 
The Court found it had not been done. The case will go back down, and we 
will see how that plays out. The Court basically says it is not enough to show 
disparate impact, but you also have to have a showing of lack of test validity. 

The other factor here is that the Supreme Court has always been very 
hesitant, actually unwilling, to permit affirmative action if it takes something 
away from the group that is not being preferred by the affirmative action. We 
have more than one decision where the Court says you can't use preferential 
forms of affirmative action in deciding who to lay off because that imposes too 
great a burden on the nonpreferred group. I think it really matters here that 
the test had already been given, that people had already got their test results. I 
think that if they had run a pilot study and found that it had disparate impact 
and they had not shown it had validity, they probably could have cancelled 
the test ex ante, but in Ricci they cancelled the test ex post. I think that made a 
difference. 


MM-B: Canceling the test created the disparate treatment toward the nonpreferred 


group of whites and Hispanics? 


LK: Yes, but the dissent said the people who had taken the test did not have a job 


yet so they didn’t have a tangible job detriment. There was, though, a psycho- 
logical job detriment. So we have to make sure when reading Justice Gins- 
burg’s decision that if the roles were reversed, and African Americans thought 
they had been disadvantaged and did not have a tangible job detriment, how 
would we feel about the decision then? I would not have liked it one little bit, 
because I think that a lot of job detriments are dignitary harms. Studying for a 
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test, taking a test, getting the results of a test, and then having the test can- 
celled does in fact create a dignitary harm for the group who has passed the 
test. It is hard enough to know that a test that members of the group have his- 
torically done well on is not now being used to make selection decisions. For 
example, I hope to see the day when the test that French schoolchildren take 
will no longer be used to “determine” the rest of their lives. Upper-class, bour- 
geois families are not going to feel so good about that change because histori- 
cally this system has worked relatively well for them. Imagine that you have 
been accepted in a prestigious lycée in Paris and now the test gets canceled. 

MM-B: So you agree with the majority in the Ricci case? 

LK: Iam not sure I disagree with the majority on the legal issue. What I do dis- 
agree about is how strong a showing an employer should have to make on that 
second element in order to be able to cancel a test. When I read the record 
below, there was evidence of lack of validity, so my view of the decision is that 
they got the facts wrong, and that’s why they got to the wrong legal decision. 

I do think that in terms of the continuity of the Ricci decision with earlier 
Supreme Court affirmative action cases, there was some doctrinal justification 
for requiring some predicate on both the disparate impact element and the 
validity element. Some of my colleagues might have more quarrels with the 
decision than I have. 

Also I think as a practical matter, the danger is that the decision comes to 
be understood as rejecting disparate impact theory. I don’t think that that’s 
what the Court did. I think this Court has been hostile to disparate impact 
theory for a long time. I think the Rehnquist and Roberts Courts are hostile to 
all structural theories of discrimination. I think if the majority has their way, 
we would be like rats in a trap. 

MM-B: Coming back to Ricci, I also thought the fact there was voluntary compli- 
ance was great. What do you think about voluntary compliance? Don't you think 
companies will read this as a sign not to go in that direction? 

LK: Iam all in favor of voluntary compliance. Companies will react according to 
how good their legal counsel is. It matters more what people think the law is 
than what the law is. So if people think that what just happened was that the 
Supreme Court did away with disparate impact theory or said that employers 
cannot take affirmative action, then the decision will have an extremely nega- 
tive effect. That is very real danger. I don’t think that is what the Court said, 
but again what people think matters more than what actually happened. 


Julie Suk discusses the impact of Ricci on employment practices. 


MARIE MERCAT-BRUNS: How can tools for remedying direct discrimination and 
those for remedying indirect discrimination be combined? 

JULIE SUK: Sometimes, multiple strategies for combating discrimination on 
one ground (e.g., race) may conflict with each other, and we have to choose 
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in individual instances which strategy is more valuable, by reference to the 
normative underpinnings of equality law. The Ricci case is a rich illustration 
of this conflict. (I think, by the way, that the Supreme Court chose wrongly in 
Ricci.) 


MM-B: This is a perfect transition: tell me why the Court chose wrongly and more 


generally what you think about the decision, its scope, the impact it may have on 
voluntary compliance by employers in the future, and how disparate treatment 
and disparate impact interact. 


: Iwill send you a short piece that I wrote for the Florence conference on the 


Evolution of Equality Law and Theory that answers that question as well as 
some of the other issues that we have discussed so far.” But, very quickly, I 
think that Ricci will make it very hard for employers to pursue diversity or 
equal opportunity in the future. After this decision, if an employer decides 

to get rid of an employment practice upon discovering that it benefits whites 
and disadvantages blacks, the employer could face disparate treatment 
liability unless it has a strong basis in evidence to believe it would lose a 
disparate impact suit. As you probably know, it is very hard for plaintiffs to 
win disparate impact suits, so it is only in a pretty narrow set of cases that an 
employer would have a strong basis in evidence to believe it would lose such a 
suit. Without that strong basis in evidence, the employer cannot abandon an 
employment policy that benefits whites because it denies them of an employ- 
ment opportunity, or changes their terms or conditions of work, on the basis 
of race, in violation of Title VII. 


Decisions like Ricci tend to confirm my view that the concept of discrimina- 


tion is limited and unhelpful, and possibly even an impediment, to the pursuit of 
substantive equality understood as the eradication of the lingering effects of past 
subordination of racial minorities and women. 


MM-B: I see that you do not approve of antidiscrimination law and yet I see 


JS: 


exciting avenues for this law, via concepts such as reasonable accommodation, 
which introduces an obligation to act but has been interpreted differently by the 
courts. Don't you think that the problem is that the American courts have taken 
a stance against antidiscrimination law and its concepts, and not that the law or 
the concepts themselves have failed? 

I wonder if wed be better off if we repealed Title VII and then tried to rewrite 
an equality law explicitly pursuing the goal I’ve articulated above. In 1964, 
the concept of discrimination converged pretty well with that goal. Today, it 
doesn't and the strategy thus far is to try to stretch the concept of discrimina- 
tion, but the concept seems to stretch the same way a rubber band does—it 
stretches pretty far (to include, say, reasonable accommodation) and then it 
contracts back to its original tighter configuration. 
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MM-B: Interesting. You have responded to my observation about reasonable 
accommodation, but what do you think about my idea that it is the Supreme 
Court and conservative federal courts who are to blame, not the concept itself? 

js: My answer to that question is complicated, and perhaps will not come across 
quite so clearly in this medium. But in short, I don’t think that the judges that 
are deciding discrimination cases are all conservatives. I think that courts 
have institutional limits. With regard to discrimination, however we decide to 
define it legally, it does have a certain colloquial meaning closely connected 
with a formal conception of equality, and it’s not going to disappear as a result 
of our attempts to broaden the concept. I guess I would turn the question back 
on you: why do you think discrimination is a useful concept? The main reason 
we rely on it is path dependence. 

MM-B: I think it is useful because it is contextual. French law is so substantive: it 
carries a certain view of reality all the time, locking in stereotypes and confin- 
ing itself to protections that are of course essential but do not always take into 
account the complexity of individual situations or other sources of expertise 
in the legal arena, psychology and economics, for example. Everyone realizes 
that these issues of equality and difference are not simple at all, and I think the 
principle of antidiscrimination allows for a more procedural way of dealing with 
the issues case by case. In my research on age and aging, I saw how the issues of 
employment and the physical aptitude of older workers are all intertwined. This 
does not mean that I do not appreciate the positive contributions of the welfare 
state, but I do think it is important to think about and resolve these questions on 
different levels.” 


Comparative Perspectives 


France introduced a ban on indirect discrimination in employment in a law dated 
November 16, 2001, driven by European litigation. Since then, overcoming some 
initial reservations, French judges have been gradually applying the concept.” 

In the United States, as Oppenheimer indicates, the appearance of disparate 
impact theory in antidiscrimination law was less straightforward than is gener- 
ally described. Its neglected history is worth telling, especially to those who fore- 
see an imminent rejection of disparate impact theory by American judges. It will 
also provide perspective on the interpretation of this concept by European courts, 
enabling us to discover whether they started from a different premise.” Before 
engaging in a comparative study of the contours and implications of indirect dis- 
crimination, in light of the commentary from American scholars,” and how an 
indirect discrimination strategy can be combined with direct discrimination and 
other tools to achieve equality such as affirmative action (or positive action, as it 
is called in Europe), we will chart the development of disparate impact theory in 
the United States. 
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The Little-Known History of Disparate Impact in America 


The story that is commonly told implies that disparate impact theory appeared 
with a bang in the Supreme Court's decision in Griggs,” the Court's first ruling 
proscribing indirect discrimination. The truth is that although Griggs case was 
emblematic, it reflected an interpretation of discrimination that had been steadily 
taking hold in the United States. The Court concluded in Griggs, 
Nothing in the Act precludes the use of testing or measuring procedures; they 
are useful. What Congress has forbidden is giving these devices and mechanisms 
controlling force, unless they are demonstrably a reasonable measure of job per- 
formance. Congress has not commanded that the less qualified be preferred over 
the better qualified simply because of minority origins. Far from disparaging job 
qualifications as such, Congress has made such qualifications the controlling fac- 
tor, so that race, religion, nationality, and sex become irrelevant. What Congress has 
commanded is that any test used must measure the person for the job, not the person 
in the abstract.” 


This recognition of disparate impact liability was codified into the language 
of the amended Civil Rights Act of 1991.7 However, as David Oppenheimer and 
Susan Carle” assert, states were already using effects-based analysis to address 
racial discrimination as early as the 1950s. An even more surprising discovery, 
made when examining the civil rights social movements of the time, is the broader 
context in which the idea to devise a strategy to fight disparate impact discrimina- 
tion germinated. 

From 1910 to 1930, in response to the conservative jurisprudence on civil rights 
from the Supreme Court and outside of the initiatives taken by individual states,” 
organizations such as the National Urban League sought to ferret out systemic 
causes of racial employment discrimination, notably a lack of training opportu- 
nities. This conciliatory, and probably more moderate, approach, far removed 
from the litigation-based handling of direct discrimination claims, paved the 
way for new antidiscrimination strategies. The objective was to experiment with 
more flexible regulatory strategies and persuade employers to voluntarily expand 
employment and training opportunities for racial minorities. 

As Oppenheimer and Carle have noted, below the federal level, some pioneer- 
ing states developed legislation prohibiting discrimination in employment,” which 
included disparate impact analysis from the start. The New York State Commis- 
sion Against Discrimination, the antidiscrimination enforcement agency estab- 
lished in 1945, the year the Ives-Quinn Anti-Discrimination Bill was enacted, and 
other minority-rights organizations were confronted with not only issues about 
intentional discrimination but also the need to detect the causes of the structural 
exclusion of certain groups in the sphere of employment.* 

When Congress adopted the Civil Rights Act in 1964, the preparatory work 
had been largely inspired by this previous thinking, language, and analysis 
relating to subtler forms of discrimination and by important litigation such as 
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Myart v. Motorola, as mentioned by Oppenheimer. In this 1963 case, Motorola 
rejected Leon Myart, a black job applicant, after he failed a general aptitude test 
for a position as an electrician, despite his previous work experience. However, 
the company could not produce his test results, and when Myart took the test 
anew for the Fair Employment Practices Commission, he passed. The examiner's 
work, which contributed to the subsequent enactment of the federal Civil Rights 
Act of 1964, showed that the first test, which disregarded Myart’s extensive work 
experience, “did not lend itself to equal opportunity to qualify for the hitherto 
culturally deprived and the disadvantaged groups?» Although the term “dispa- 
rate impact discrimination” was not yet being used, the concept was already pres- 
ent in the minds of civil rights organizations, judges, and state antidiscrimination 
agencies. Furthermore, by 1963, half of the American states had already enacted 
legislation banning discrimination in employment. Therefore, when the CRA of 
1964 was adopted, the intentions and goals of the drafters extended far beyond 
fighting disparate treatment only. The Griggs case is simply the clear articulation 
of this implicit goal,*+ reiterating the fact that Title VII does not only aim to find 
discriminatory intent but also to remove “built-in headwinds” for minority groups 
and barriers to equal opportunity.” 

This assessment of the historic development of disparate impact is particu- 
larly important in light of the U.S. Supreme Court's current jurisprudence on 
discrimination,” as illustrated in Ricci v. DeStefano” and more recently Lewis v. 
Chicago,” which is feared by some scholars, including Suk and Oppenheimer, to 
be a near-fatal blow to disparate impact liability.” It serves to counter the argu- 
ment advanced by the majority of the current Court, who challenge the legitimacy 
of disparate impact and consider the Griggs decision to be an expansive interpreta- 
tion of equality and nondiscrimination.”? It is in fact possible to demonstrate that 
even before the CRA of 1964, there was a move to eradicate structural discrimina- 
tion in the workplace, in addition to pursuing those guilty of disparate treatment 
discrimination.” 

How does this new understanding of the genesis of disparate impact in the 
United States reframe the European history of indirect discrimination? In Europe 
as well, the concept existed before the enactment of more recent EU directives.” It 
was developed in CJEU jurisprudence to rectify measures implemented by mem- 
ber states creating barriers to the free movement of people, goods, and services 
across national markets, before the notion of restriction took over.* Antidiscrimi- 
nation principles did continue to be strenuously enforced in the goods and ser- 
vices industry, as shown in a 2010 ruling (Test-Achats v. Council of Ministers), 
which had the effect of prohibiting sex discrimination in insurance policies. So 
it was relatively easy for the concept of indirect discrimination to be adopted in 
European case law involving discrimination on the grounds of nationality and 
then sex. In Sotgiu,” the CJEU held that disadvantaging employees who reside in 
another member state, with respect to the payment of an allowance, was indirect 
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discrimination based on nationality, borrowing the idea of “effectiveness” from 
the antidiscrimination principle to reach that conclusion. Far removed from con- 
cerns about fundamental rights, the Court used indirect discrimination to identify 
access barriers to all national markets. 

Following this pragmatic approach focusing uniquely on economic concerns, 
the Court would then recognize indirect discrimination in the employment mar- 
ket in Jenkins.“ Because an overwhelming majority of part-time workers were 
women, paying a lower hourly wage for part-time work disproportionately affected 
women over men. The Court of Justice would nevertheless maintain in this case 
that discriminatory intent was a necessary element of disparate impact discrimi- 
nation. Griggs also suggests that certain acts of disparate impact discrimination 
are intentional: in this instance, the policy with disparate impact was introduced 
in the wake of a new law banning disparate treatment discrimination. However, 
the U.S. Supreme Court did not recognize a need for a discriminatory motive to 
establish disparate impact. In fact, it is precisely in cases of facially neutral prac- 
tices,” where discriminatory intent is even more elusive, that a disparate impact 
discrimination theory can prevent attempts to circumvent discrimination law, by 
considering the effects of these practices rather than their intent. 

It was not until Bilka** that the CJEU definitively abandoned the idea of dis- 
criminatory intent as a condition for indirect discrimination and focused on pro- 
viding concrete proof of the disproportionate impact of the practice or rule on a 
given population. In this case, the Court clarified other requirements for estab- 
lishing indirect discrimination: any practices with discriminatory effect must be 
objectively justified by a legitimate aim, and the means to achieve this aim must 
be “appropriate and necessary.” This wording was later codified in the EU Direc- 
tive 97/80 on the burden of proof, the Racial Equality Directive 2000/43, and the 
Employment Equality Framework Directive 2000/78.” 

In its early decisions, the CJEU does not discernibly seek to explain the pur- 
pose of indirect discrimination provisions. It appears to be motivated by a broad 
effort to eradicate structural discrimination reproduced in a system or in a busi- 
ness activity (to borrow the expression used in Griggs, “built-in headwinds”*’) 
and a desire to encourage employers to scrutinize their employment practices to 
root out the causes of their indirect impact. As articulated much later in the Voss 
case,” the CJEU’s reasoning often seems to be rather mechanical: the idea is to 
observe, on a case-by-case basis, the consequences of applying a selection mecha- 
nism based on an apparently neutral provision, criterion, or practice. In the end, 
it is up to the national court to assess whether the aim is legitimate and whether 
the measure is proportionate, which could explain the Court’s cautious approach. 
However, a less supportive attitude toward the value of testing discrimination has 
come to the surface, as shown first in the joined cases of Hennigs and Mai.” In its 
decision, the CJEU accepted the “protection of the established rights” of workers 
as a legitimate aim, ruling that a temporary pay scheme discriminating on the 
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grounds of age was appropriate and necessary because it ensured that employees 
already in post would not suffer any loss in income in the transition to a new sys- 
tem. Regarding the resulting discrimination, the Court added that “the discrimi- 
natory effects will tend to disappear as the pay of employees progresses.’ The 
Brachner case,“ involving a measure affecting low pension holders that dispropor- 
tionately impacted women, shows that indirect discrimination liability can apply, 
even symmetrically, to system-wide mechanisms in matters of social security.” 
A recent CJEU case extends the scope of indirect discrimination to situations of 
disadvantage, outside of employment, affecting residents who are not Roma in an 
urban district mainly inhabited by people of Roma origin.* Today, French judges 
also understand the concept of indirect discrimination, even when the legitimacy 
of a collective benefit scheme is called into question.” 

What are the concrete steps to establishing an indirect discrimination case in 
France or the United States? Before comparing the different approaches, a clarifi- 
cation of the contours of an indirect discrimination strategy is in order. 


Establishing Indirect Discrimination: A Two-Step Test and a Reversal 
of the Burden of Proof 


The American scholars interviewed here offer fresh perspectives on “indirect dis- 
crimination.” In France, the debate on this issue is often a narrow one, because it relies 
on French and European case law, which does not always afford a comprehensive 
overview of the prohibition of these seemingly neutral but discriminatory practices. 

Among other scholars, Post, Krieger, Jolls, and Ford emphasize the importance 
of disparate impact discrimination.* Ford has pointed out it can help courts to 
strike a balance between “what they have done in the past—what is easy to do 
because it is familiar—and a social policy that an individual employer might not 
take up on his or her own” but that promotes social harmony and helps subor- 
dinated groups “throw off the burden of the past? As Jolls explains, a disparate 
impact discrimination approach eliminates obstacles to integration, whether or 
not they are conscious attempts to cloak disparate treatment discrimination. 

Disparate impact discrimination takes a step forward by widening the spec- 
trum of less noticeable forms of discrimination, a point Jolls has insisted upon, 
encompassing a broad range of neutral criteria such as no-beard policies and stan- 
dardized testing. These barriers to equality are not necessarily embodied by an 
individual personally responsible for a discriminatory policy: disparate impact 
discrimination does not require the employer to have committed a fault. The 
mechanism eliminates the need for a discriminatory motive, bringing to mind no- 
fault liability or involuntary negligence as mentioned by Oppenheimer.” 

This analogy to strict liability is significant because it facilitates the under- 
standing that in European and, most importantly, national law, the indirect dis- 
crimination approach serves to demonstrate a discriminatory effect and provide a 
systematic remedy, regardless of the intent or frame of mind of the person behind 
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the decision or practice. The organization as a whole is responsible for an error 
in judgment in selecting the criteria for a difference in treatment, which are indi- 
rectly discriminatory. This form of discrimination does not target an individual 
person, which explains how the identification of facially neutral but discrimina- 
tory criteria can then be repeated in other organizations. A powerful vision of 
equality is inherent to the search to eliminate indirect discrimination, even if this 
multistep process is an intricate one. 

The scholars discuss how disparate impact is established, and how this pro- 
cess is different for disparate treatment discrimination. As Ford, Post, and Krieger 
have noted, to satisfy a judge of the existence of disparate impact liability, plaintiffs 
must demonstrate the discriminatory effect of a facially neutral practice, but the 
practice constitutes discrimination only if it is not job-related or not consistent 
with business necessity.” In Europe, the two conditions set out in the Employment 
Equality Directive (2000/78) are similar to those codified in the Civil Rights Act 
of 1991, although worded differently and in a somewhat more roundabout man- 
ner: “Indirect discrimination shall be taken to occur when an apparently neutral 
provision, criterion or practice would put persons having a particular religion or 
belief, a particular disability, a particular age, or a particular sexual orientation® 
at a particular disadvantage compared with other persons unless: that provision, 
criterion or practice is objectively justified by a legitimate aim and the means of 
achieving that aim are appropriate and necessary?” ® 

So, even if the discriminatory impact of a neutral practice has been proven, 
employers can justify the practice by arguing that it achieves an appropriate, nec- 
essary, and objective business aim. In the United States, the cornerstone for prov- 
ing disparate impact discrimination is the employer's defense. As stated in Griggs, 
“The touchstone is business necessity. If an employment practice which operates 
to exclude Negroes cannot be shown to be related to job performance, the practice 
is prohibited” The jurisprudence in the United States, where the collection of 
ethnoracial data is permissible, tends to be relatively sophisticated because statis- 
tics can be used to prove the disparate impact on groups. 

The amended Civil Rights Act of 1991 and the guidelines published by the 
EEOC outline the method of proof and where the burden of proof initially lies, 
which is with the plaintiff. To establish an unlawful employment practice based 
on disparate impact, a plaintiff must demonstrate that the defendant used “a par- 
ticular employment practice that causes a disparate impact on the basis of race, 
color, religion, sex, or national origin” and either failed to “demonstrate that the 
challenged practice is job-related for the position in question and consistent with 
business necessity,’ or refused to adopt “an alternative employment practice” that 
the plaintiff has shown was available.® 

A close examination of the method of proof used in the United States reveals 
the complexity of establishing disparate impact.® There are two prevailing stan- 
dards for showing statistical disparity: the four-fifths rule mentioned by Ford and 
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statistical significance testing.” When assessing a selection test using the four- 
fifths rule, for example, there is a discriminatory difference in selection rates if the 
pass rate of a minority group is less than four-fifths of that of the group with the 
highest selection rate. We are therefore comparing people in a protected group 
with people who are not in a protected group, after application of the selection 
method; we are not comparing minorities in an applicant pool with minorities 
who have been hired by a company, for example.” When performing statistically 
significance testing, a difference in selection rates can be challenged when the con- 
fidence level is sufficiently high—usually between 80 and 95 percent—that the dif- 
ference is meaningful and not due to random chance.” 

The use of statistics is not mandatory in European law. This lower standard 
of proof offers an opportunity to bypass the difficulties of obtaining statistics for 
certain categories of employees (in France, statistics on race, for example), but 
it may also cloud the visibility of certain discriminatory impacts. As evidenced 
by certain court decisions, the discriminatory impact of an apparently neutral 
rule can be proven only if it can be shown that its direct effect on disadvantaged 
groups is disproportionate. This is more problematic when the protected group 
or category of people is not defined in law, as is the case for age discrimination in 
Europe, for example.” Age is not a yes-or-no criterion determined by inclusion in 
a defined group.” 

The notion of the comparability of situations is central to determining discrim- 
ination—even indirect discrimination—but the approaches differ. For example, 
in Römer,” the CJEU first examined the effect of the rule on certain persons and 
only then looked at whether they made up the majority of the people who had 
suffered the disadvantage.” On the European level, direct discrimination neces- 
sarily begins with a comparison of situations before the reason for this difference 
of treatment is sought. French courts diverge from European jurisprudence on 
this point, increasingly taking the stand that comparability is not a determining 
factor in demonstrating direct discrimination.” This does not seem to be true for 
indirect discrimination, with the exception of one significant case.’ 

The second step in establishing disparate impact in the United States involves 
the employer’s claims regarding the business necessity and job relevance of the 
challenged practice.” In Europe, proof sought is that “this provision, criterion 
or practice is [not] objectively justified by a legitimate aim and that the means 
of achieving that aim are [not] appropriate and necessary?” The EEOC’s Uni- 
form Guidelines on Employee Selection Procedures” offer some rules about this 
defense used by the employer: the employer must show a high correlation between 
the test or other selection procedure and important elements of job performance, 
demonstrating a relationship between the selection procedure scores and job per- 
formance.*° 

The EEOC’s guidelines propose three methods that can be relied on by employ- 
ers to validate their tests (i.e., to show that the tests are job-related and consistent 
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with business necessity): these methods are known as criterion-related studies, 
content studies, and construct validity studies. Criterion-related studies are used 
to validate selection methods tied to certain job criteria and involve providing 
empirical data demonstrating that the selection procedure is significantly corre- 
lated with important aspects of job performance; this implies a statistically signifi- 
cant relationship between passing the test and an objective measurement of work 
performance. 

Content studies are so called because they focus on content and require data 
showing that the content of the selection procedure is representative of important 
aspects of performance on the job for which the applicants are to be evaluated. The 
test can be applied to operationally defined knowledge, skills, or abilities that are a 
prerequisite to successful job performance (typing, for example, for an administra- 
tive assistant). 

The third method, the construct validity study, uses specific data to select work 
behaviors that are important to the job and will be evaluated. This is the most 
challenging and least used validation test method. It attempts to identify a psy- 
chological characteristic or behavior (a construct), such as a warm personality in a 
receptionist, that underlies job performance. The employer then develops a selec- 
tion test based on the extent to which this characteristic or behavior is found in 
the individual.” The principal difficulty for employers is that they bear the burden 
of establishing this justification.” This complete reversal of the burden of proof 
constitutes one of the main differences from disparate treatment discrimination— 
which provides for a shifting of the burden of proof—and was curtailed for a time 
by the Supreme Court after its Wards Cove ruling.® 

Due to the various options available to employers to justify their practices, 
proving disparate impact in the United States appears to be a difficult task. Suk 
confirms this statement in her interview. In France, the situation is visibly differ- 
ent, as illustrated by the MSA case,™ the first to find that the employer’s justifica- 
tion for indirect discrimination failed the proportionality test, with respect to an 
apparently neutral measure. In European case law involving indirect discrimina- 
tion, once the discriminatory effect has been identified, the requirement to show 
legitimate aim and proportionality seems to pose less of an obstacle.” Could this 
relative ease be explained by the absence of specific rules defined in legislation 
or jurisprudence for validating the employer’s justification, unlike in the United 
States? Or might it reflect the fact that it is already difficult to prove the discrimina- 
tory effect of the neutral measure, not only because the use of statistics is optional, 
but because such data are rarely available? Indirect discrimination is a game of 
proportion or rather a lack of proportion in the impact of a neutral provision, of 
which evidence needs to be provided." But French case law shows a certain indul- 
gence toward the ways in which this disproportionate effect can be ascertained: in 
MSA, for example, showing that “the measure affects a significantly higher propor- 
tion of people of one sex” has been sufficient.” 
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How is it possible to show that an impact is disproportionate without using sta- 
tistics? Although tricky, it can be done. The discriminatory effect of the provision 
must be easy to detect. For example, taking absences into account when calculat- 
ing compensation directly impacts a large proportion of people who have taken 
sick leave and share the same characteristic:* an absence that translates into an 
interruption in the performance of their work contracts. This clarity required in 
European law for indirect discrimination claims not supported by statistics applies 
only to facially neutral rules such as those involving seniority or experience, which 
do not always relate to a prohibited ground in the same way. For example, if an 
employer chooses to make compensation or hiring decisions based on experience 
or seniority, it is not certain whether the rule will benefit or disadvantage younger 
or older workers. The answer may depend on the industry or education level. 

To prove that discrimination occurred, the first step is to prove that persons in 
certain age brackets are particularly disadvantaged by the “neutral” rule, which 
may require the use of statistics, depending on the company involved. Once again, 
the use of statistics will depend on the type of practice being challenged: if an 
easily identifiable category, such as part-time workers, is the focus, then statistics 
are more readily accessible because this is a group of workers already tracked by 
employers. The criteria used by the defendant in the MSA case were objective but 
determined on a case-by-case basis and difficult to calculate. The high cost of pro- 
ducing statistics may be hindering the implementation of indirect discrimination 
strategies in Europe. It would appear that the supportive role of providing this 
information in order to prove or disprove the existence of indirect discrimination 
falls with the Défenseur des Droits (Defender of Rights), the agency in charge of 
enforcing antidiscrimination law in France. Since 2012, the Cour de Cassation has 
asked employers to justify their discriminatory practices using a proportionality 
test to assess whether the practice is necessary and proportionate. Regarding the 
refusal by AGIRC (Association générale des institutions de retraite des cadres), 
the French organization governing supplementary retirement pensions for man- 
agement-level employees, to assign a management level to certain occupations in 
which a majority of the positions are held by women, resulting in a disadvantage 
for this group, the Court found that AGIRC’s methods were neither relevant nor 
consistent. Although the AGIRC’s justification was an alignment with industry 
practice, as attested by closely related collective bargaining agreements, in order 
to ensure the stability, consistency, and long-term survival of the supplementary 
retirement program, no consideration was given to the actual management duties 
performed, which would have been expected in this case.” 

Cost is also an issue in developing selection methods and evaluating employ- 
ees, as Ford observed. Given the prohibitive cost of developing and deploying cus- 
tomized selection tests, employers may find it more convenient to administer a 
standard test using simplified selection criteria with no regard to job description 
or classification.°° 
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Is Indirect Discrimination the Answer to the No-Comparator Dilemma? 


Another point deserves attention: in indirect discrimination claims, the need to 
provide a basis of comparison is not regarded with the same level of importance 
as in direct discrimination cases. This observation comes to mind when Krieger 
explains the preliminary step required in the United States to prove disparate treat- 
ment discrimination: making a prima facie case. To show that a selection method 
is explicitly or implicitly based on origin or sex, for example, one must compare 
the situation of disadvantaged persons with that of other groups. Interestingly, in 
France, as mentioned earlier, the Cour de Cassation has been less adamant about 
requiring a comparator to prove direct discrimination.” A surprising decision by 
France's Supreme Court, although unpublished, implicitly suggests that one of the 
advantages of the indirect discrimination argument may be to overcome the hur- 
dle of a lack of comparability, for instance, in a case where the employee's situation 
is so extremely disadvantaged that no comparison is possible.” 

What are we comparing? Under European law, direct discrimination refers to 
past, present, or potential unfavorable treatment of a person following a discrimi- 
natory decision (Article 2 of the Employment Equality Directive 2000/78), unlike 
French law, which does not accept a hypothetical comparator (using evidence 
about the treatment of other people in similar but not identical situations).” Indi- 
rect discrimination looks first at the neutral practice and analyzes it to determine 
whether it has a discriminatory effect for larger proportions of one group than 
another. People in very different employment situations can therefore show that 
they suffer a discriminatory disadvantage. But no element of comparability exists 
other than the fact that a large proportion of people in the disadvantaged group 
share a protected characteristic. 

The CJEU’s decision in the Römer case is very enlightening on this point.” The 
question posed was whether a supplementary retirement pension granted exclu- 
sively to married couples discriminates against couples in registered civil unions. 
This case is of particular interest because it shows that the issue of comparabil- 
ity, widely discussed in the decision, is a legal knot in direct discrimination—in 
Europe, at least—that indirect discrimination can untangle. In Römer, the Court 
found that this difference of treatment constituted direct discrimination against 
registered same-sex partners because their situation was similar to that of mar- 
ried couples. The refusal to grant them the supplementary pension could not be 
objectively justified by the need to protect the institution of marriage or the family. 

In other EU member countries where there is no civil union alternative to mar- 
riage, making it difficult to use married couples as a comparator, claiming indirect 
discrimination based on sexual orientation could be effective. Rather than focus- 
ing on a nonexistent comparator, the debate would focus squarely on the discrimi- 
natory effects of a rule restricting eligibility for a benefit to married couples. In 
France, where comparability is not compulsory, the Cour de Cassation used this 
reasoning in a direct discrimination case against an illegal immigrant working as a 
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domestic helper, whose employment was terminated without notice or severance 
pay. Proving direct discrimination was not an option, because as an illegal worker, 
the plaintiff was not protected by the employment code and did not have the right 
to claim unfair dismissal or the accompanying antidiscrimination law.” 

With indirect discrimination, the issue of the comparability of situations, 
addressed by the Cour de Cassation,” depends on the “scope of comparison.” 
According to certain scholars, who refer to Article 157 of the Treaty of the Func- 
tioning of the European Union,” the comparison will depend on the rule's scope 
of application, determining the set of people included in the comparison.” The 
size and breadth of the comparator group can vary, encompassing people doing 
the same job, at the same classification level, at the same work site, or in the same 
company. Claimants must refrain from choosing too broad of a group, which will 
make it more difficult to highlight the rule’s disproportionate effect. The larger 
the scope, the harder it will be to show that the unequal distribution of rights 
can be explained only by the protected ground and not by a different, legitimate 
factor of differentiation. Although the scope of comparison indicates the set of 
people affected by the employment rule, lower court judges have the discretion to 
decide how to assess the comparator. According to some commentators, judges 
may choose to compare the responsibilities held in the differently treated groups, 
as in the MSA case, or more generally consider the nature of the activities assigned. 
to the employees, their training requirements, and their working conditions,'°° 
consistent with European case law.’” In fact, unlike the comparability test used 
in “equal pay for equal work” claims focusing on the job description, it appears 
that it is not possible to establish a standard comparison methodology for indi- 
rect discrimination cases because the comparison will always hinge on the neutral 
practice or provision being challenged. As the budding case law in France is begin- 
ning to show, in addition to employment status, challenged provisions may also 
be related to eligibility for employment benefits, opening a much larger field that 
covers concepts related to the person, such as marriage’? and parenthood,’ that 
control access to rights. 


Potential Limitations for Indirect Discrimination: Narrow 
Interpretation and Conflict with Direct Discrimination 


Several of the scholars interviewed have commented on the Ricci v. DeStefano 
decision,” which was closely followed by a similar case involving the use of an eli- 
gibility test with disparate racial impact." The Ricci case is interesting on several 
levels. First, it could jeopardize the future recognition of disparate impact in the 
United States, ifinterpreted narrowly. Suk and Oppenheimer especially refer to this 
threat. In the opinion of some scholars, certain Supreme Court justices have never 
accepted the legitimacy of disparate impact theory, due to its structural emphasis, 
which is absent in intentional discrimination.” As Post observed, unlike disparate 
treatment discrimination, disparate impact discrimination conveys the idea that 
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action should be taken to eliminate institutional mechanisms that seem to be fair 
on the surface but actually perpetuate the exclusion of minority groups. It is closer 
to a logic of redistribution and equal opportunity.” The Supreme Court has never 
recognized challenges to the disparate impact of government policies under the 
equal protection of the laws granted in the Fourteenth Amendment.” The Ricci 
opinion, which accentuated the level of evidence that employers must provide to 
justify any action they volunteer to take to rectify disparate impact, is emblematic 
of the resistance to disparate impact. In his concurring opinion in Ricci, Justice 
Scalia even seemed to suggest that, inevitably, the “evil day” would come when the 
Supreme Court would entirely disavow the disparate impact provisions of Title 
VII in order to satisfy the Fourteenth Amendment.” 

Suk does not believe that the American judges are effectively fighting discrimi- 
nation in a systematic manner despite the disparate impact provisions.” Echoing 
Oppenheimer’s comments, she explains that proving disparate impact is already 
an arduous task and that the supplementary proof required will only serve to fur- 
ther reduce the number of disparate impact claims and prevent plaintiffs from 
succeeding in their cases. According to Suk, additional government policies, 
programs, or legislation is a prerequisite to achieving any substantial change; the 
narrow trajectory taken by antidiscrimination law may undermine advances in 
other areas of public policy to reconcile family and work life." She argues that 
discrimination concepts are not infinitely expandable and sees a certain appeal in 
completely rewriting antidiscrimination law. Sanctioning employers who seek to 
voluntarily avoid disparate impact liability, as the city of New Haven did when it 
withdrew its discriminatory test, will dissuade employers from making any effort 
in this area. Ricci will therefore also affect attempts to prevent disparate impact, 
if the Court’s interpretation in this case is followed. It is true that there have been 
relatively few disparate impact cases since the 1991 amendment to the Civil Rights 
Act, which places the burden of justifying the business necessity of the discrimina- 
tion on the employer.” 

If we choose to play the role of doomsayer, at first glance the Ricci case is a dead 
end for the expansion of antidiscrimination law. If the fight against discrimina- 
tion focuses on disparate impact strategies, leading to the dismantling of measures 
causing the disparate impact, this can produce other forms of discrimination— 
involving disparate treatment, additional disparate impact, or even reverse dis- 
crimination.“* Many commentators assert that despite the message of Ricci, the 
United States can hardly be said to have entered a post-racial era."* The complex- 
ity of reconciling the interests of the different groups and individuals affected by 
antidiscrimination laws, due to indirect discrimination resulting from “neutral” 
criteria, has already been illustrated in European law. Cadman,™ in which length 
of service was found to be a legitimate, neutral criterion for a difference in treat- 
ment, even if it adversely impacted women with less experience, and the Hennigs/ 
Mai joined cases and subsequent cases, in which age was factored into the pay 
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scale as a measure of experience, underscore the intricacy of identifying the neu- 
tral criteria that can have discriminatory effects based on the group in question. 
The relative strength of direct and indirect discrimination strategies continues to 
be a hot topic, as attested by recent cases showing that, according to the required 
qualification, a plaintiff can win or lose a case."* If a rule appears to be neutral but 
systematically excludes a protected category of people, either a direct or indirect 
discrimination strategy can be used." Success will depend on the justification pro- 
vided by the employer or lawmakers, because the review of justifications is not the 
same and does not have the same consequences. An objective justification with a 
legitimate and proportionate means that the neutral practice is not discriminatory, 
while no justification is accepted if direct discrimination is found. 

But a more optimistic interpretation of Ricci, shared by Post and Krieger, exists. 
As they explain, the Ricci decision does not necessarily challenge disparate impact. 
It can be analyzed from another angle. First, as Krieger noted, disparate treat- 
ment discrimination was a valid claim, because the whites and Hispanics who 
had passed the test would no longer be eligible for promotion. If the test had been 
withdrawn before it was used, the Court’s conclusion may have been different. Sec- 
ond, as Krieger noted, the city did not consider all the aspects of disparate impact 
theory in its analysis. In addition to showing that the test had a statistically signifi- 
cant disadvantage on a minority group, it should also have determined whether 
the test was related to the job for which it was designed and consistent with busi- 
ness necessity.”° But the city did not provide all of these elements and therefore 
did not establish disparate impact liability, allowing direct discrimination against 
white and Hispanic firefighters who had passed the test to emerge. Krieger does 
not, however, agree with the Court’s conclusion that the basis of evidence of dispa- 
rate impact should be more stringent. 

Post concurs that Ricci is not about disparate impact. It is a decision about 
affirmative action drawn from a disparate treatment discrimination case, and it 
asks the question: what can an employer do to remedy inequality in the work- 
place without committing disparate treatment discrimination? This was the issue 
raised by the plaintiffs who opposed the decision to withdraw the test, which they 
saw as intentionally discriminatory in favor of minorities. So the decision’s effect 
on disparate impact theory does not directly come into play. The Supreme Court 
and state courts have already been interpreting the legitimacy of affirmative action 
narrowly for some time. 

It is preferable to refocus on the aim of disparate impact discrimination law, 
which is to motivate employers to take steps to prevent disparate impact and 
understand what acts are is admissible, while disparate treatment discrimination 
pushes employers to avoid action and avoid differences in treatment based on a 
prohibited ground. 

Whichever view one prefers to take of the Ricci decision,” disparate impact 
or indirect discrimination poses a particular challenge for judges in any country. 
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In these cases, the judge must consider a context that is larger than the individual 
suit, which a tricky task in any situation. It can also be observed that most Supreme 
Court justices and certain federal judges seem to narrowly interpret the entire cor- 
pus of antidiscrimination law, including, of course, disparate impact provisions. 
Meanwhile, the CJEU, the ECtHR,”™ and the Cour de Cassation, like European 
judges, seem to be driving novel interpretations of antidiscrimination law. 
Undoubtedly, this comparison should be nuanced and situated on a theoretical 
level: what does the indirect discrimination approach ultimately aim to achieve? Is 
it compatible with positive and affirmative action? In light of the observed retreat 
from the case law in the United States and the commentary by the interviewed 
scholars, where do these two equality tools meet or compete? 


Indirect Discrimination and Positive Action in the Fight Against 
Systemic Discrimination: Match or Clash? 


Stirring under the surface of the Ricci decision, the debate over disparate impact 
can be felt. The discussion it engenders is useful for the European perspective, 
because the ban on indirect discrimination in Europe was more heavily based on 
an understanding that this type of discrimination was intentional, using the neutral 
measure as a pretext. The insight gained by this comparative study suggests that the 
prohibition of indirect discrimination can be understood from a new angle, one 
that is familiar in Europe in the area of disability: there is a duty to accommodate. 
In disability discrimination, this means making adjustments in the workplace for 
the individual with the disability. The main difference here is the scale of the mea- 
sure taken. “Appropriate measures” in the field of disability are often determined 
on an individual basis depending on the disability in question. But indirect dis- 
crimination deals with a different order of magnitude, frequently affecting a group 
of people, because it results from a rule and not an individual decision.” 

If Justice Roberts,” an ardent supporter of the protection of formal equality, 
giving discrimination its narrowest meaning—that is, that of disparate treatment, 
is right in proclaiming that “the way to stop discrimination . . . is to stop dis- 
criminating; then what disparate impact discrimination accomplishes is closer 
to affirmative or positive action. It advocates proactive programs by employers to 
promote equal opportunity and institution-wide integration.”® As Jolls has writ- 
ten, the ban on disparate impact discrimination may incite employers to take con- 
crete steps to eliminate the institution-wide, systematic exclusion of minorities.'’” 
This is precisely what alarms the Supreme Court.”* As Post notes, once a disparate 
impact has been identified, one of the ways to offset its effect is to use proactive 
measures to include minorities.”? Employers fearful of incurring disparate impact 
discrimination liability are encouraged to apply numerical quotas, regardless of 
their illegality, to compensate for the discriminatory effect of their selection meth- 
ods. In Connecticut v. Teal, the Court clearly stated that disparate impact discrimi- 
nation, like reasonable accommodation, required the employer to not only provide 


FROM DISPARATE IMPACT TO SYSTEMIC DISCRIMINATION 107 


an objective justification of its discriminatory practice but to prevent liability by 
promoting workforce diversity: this does not imply any obligation to implement 
affirmative action programs. European law follows the same line of reasoning: the 
disadvantage produced by indirect discrimination must not be assessed after other 
measures have been taken to counteract it.¥° 

In the prevention of disparate impact discrimination, in the United States, 
where the jurisprudence has a longer history, what encounters the most resistance 
among judges are the disparate impact testing and the subsequent action taken 
by employers rather than actually establishing disparate impact discrimination. 
Affirmative action and, in Europe, positive action are confronted with the same 
problem. What role should be given to measures of preferential treatment that can 
lead to “positive” discrimination?" The CJEU seems to opt for a restrictive inter- 
pretation of positive action, wary of the direct discrimination that can result.” 
How is it possible to reconcile the interests of the various groups or individuals 
affected by these antidiscrimination rules without committing disparate treatment 
discrimination, as Ford has questioned? 

In the United States, affirmative action has lost its legitimacy; its constitution- 
ality is gauged with respect to its potential for disparate treatment discrimina- 
tion." Is indirect discrimination jurisprudence following the same path? Reverse 
discrimination, which has garnered little attention in France, is a form of direct 
discrimination. Given the symmetric nature of sex and race discrimination pro- 
visions, it is easy to see how they can be used by persons outside of the minority 
groups, when these persons suffer an economic prejudice due to preferential treat- 
ment for minorities. One has only to imagine the consequences of a deteriorated 
economy, even in Europe, to comprehend that employment discrimination can 
become an issue for anyone, even those not initially perceived by the law to be 
potential victims. 

Indirect discrimination jurisprudence raises one last question: what types of 
rules or practices are targeted by the ban on indirect discrimination? Do some 
facilitate the detection and justification of indirect discrimination? An openly 
communicated selection test or method is likely to be scrutinized by job applicants 
or judges, although the CJEU has shown some indulgence toward trade unions, 
giving them a certain leeway with respect to potentially discriminatory categories 
used in their collective bargaining agreements.’ 

It is probably for this reason that in the United States, and France as well, legal 
requirements to combat discrimination have been translated into best practices 
and other soft law. Measures to promote diversity through training and manage- 
ment techniques are not easily reached by law: sociologists like Frank Dobbin and 
Lauren Edelman’ explain the fascinating ability of organizations to internalize 
legal norms relating to antidiscrimination and diversity. The outcomes may be 
mixed,” but the approach is a valid consideration. Equality of outcome and equal 
opportunity in recruitment and promotion and access to fair pay increases are 
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the shared goals of disparate impact discrimination provisions, positive action, 
and affirmative action. Which of these legal instruments are the most flexible and 
best suited to help employers achieve the necessary temporary and longer-term 
adjustments? 

Some commentators see a contradiction’” in attempts to combine positive 
action measures with a prohibition of disparate impact discrimination to protect 
the rights of groups with protected characteristics, but as Post notes, employers 
can always choose to simply measure the objective relevance and transparency 
of their selection methods against the job’s requirements and its potential evolu- 
tion. All of these tools allow employers to justify their acts, whether they are 
proactive or not. 

In the next part of this chapter, American scholars share their thoughts on other 
subtle practices implemented by companies to address systemic discrimination, in 
an environment where collective bargaining is rarer than in France and Europe. 


II. DIVERSITY AND PREVENTION OF 
SYSTEMIC DISCRIMINATION 


Disparate impact litigation targets internal company policies and practices such 
as working hours, physical tests, and dress codes. Although seemingly neutral, 
these practices can be unintentionally alienating and inherently discriminatory 
in terms of recruitment, pay, and promotion—against women, older workers, or 
people with gender identity issues, for example. The scholars’ commentary on 
disparate impact leads naturally to a broader questioning about the implementa- 
tion of structural measures, in addition to the prohibition of direct and indirect 
discrimination, to prevent unfair distinctions. Looking back at what has been 
accomplished, some consider that these two bans, essentially designed to discour- 
age employers from taking certain types of action, are not achieving enough. As 
Suk observed in recent informal discussions, plaintiffs in the United States are also 
encountering procedural challenges in antidiscrimination litigation because some 
cases raised the burden of pleading on plaintiffs and the requirements for class 
actions are more restrictive. Although litigation is important for bringing to 
light purportedly objective requirements perpetuating workforce segregation, pre- 
vention is key to eliminating systemic discrimination.” The scholars express an 
interest in institutional change focusing on mechanisms of inclusion over causes 
of exclusion: exploring other measures inciting people to take preventive action 
against the causes of discrimination or to establish institution-wide safeguards. 

Is diversity one such measure? Diversity, achieved through affirmative action 
or other strategies, is an especially important concept in the United States: its 
Supreme Court has accepted to rule on the compliance of certain affirmative 
action measures with the Constitution’s equal protection guarantee. Some com- 
mentators fear, given the opinion of the majority of Supreme Court justices on the 
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issue, as seen in the Fisher case, that the principle of affirmative action will lose its 
credibility in the United States. Fisher was denied admission to the University 
of Texas and challenged the selection methods used by the school, a combination 
of neutral provisions (the top 10 percent of each high school graduating class was 
automatically admitted, regardless of ethnic, racial origin, or residence)” and an 
affirmative action program (other applicants could still gain admission by scoring 
highly in a process that took race into account). She filed suit, alleging discrimina- 
tion on the basis of race in violation of her Fourteenth Amendment right to equal 
protection. 

Writing for the majority, Justice Kennedy concluded that the Fifth Circuit failed 
to apply strict scrutiny in its decision affirming the admissions policy. “Strict scru- 
tiny does not permit a court to accept a school’s assertion that its admissions pro- 
cess uses race in a permissible way without closely examining how the process 
works in practice? Kennedy argued that, since Grutter v. Bollinger, the courts 
“must assess whether the University has offered sufficient evidence to prove that 
its admissions program is narrowly tailored to obtain the educational benefits of 
diversity.” Quoting Reva Siegel: 


Today, the strict scrutiny framework recognizes differences in social position among 
racial groups as a reason for allowing affirmative action... . The opinions of Jus- 
tices Powell, O'Connor, and Kennedy understand concerns about social cohesion 
as a reason to allow, as well as to limit, race-conscious state action. In various ways, 
their opinions recognize that in a racially divided society, allowing government to 
engage in some forms of race-conscious state action may actually transform the 
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experience of race sufficiently to promote social cohesion. 
has compelling reasons to take race into account to promote diversity in education 
and to promote equal opportunity and end racial isolation,” Justice Kennedy is in- 
sistent that courts oversee the means by which government pursues these ends be- 
cause of the many harms that racial classifications inflict on all citizens and society 
as a whole." 


In the conversations that follow, some scholars, such as Julie Suk, Richard 
Ford, and Frank Dobbin, comment on the variable effectiveness of diversity pro- 
grams in employment. Others discuss how diversity and equal opportunity can 
be approached differently by exploring the inner workings of the institutions 
producing the discrimination and the interests of groups other than the victims 
of the discrimination and by taking into account other factors of exclusion, such 
as employment level or complex decision-making processes. The scholars also 
respond to indispensable social science input in evaluating the internalization of 
law in the workplace, as organizations move to comply with changing regulations, 
and comment on the implications of focusing on groups versus individuals, a core 
issue in the fight against discrimination. Lastly, they consider how the reasonable 
accommodation requirement, with respect to disabilities, and anti-harassment 
laws are the only legal mechanisms that contain an obligation to act. 
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Diversity Policies: Scope and Limits 


Julie Suk begins by looking at diversity from a comparative approach. 


MARIE MERCAT-BRUNS: What do you think of the concept of diversity? 

JULIE SUK: A few thoughts about diversity: In the United States were talk- 
ing about a few different things. First, the need for diversity arises as a way 
of undoing the effects of past discrimination. In this formulation, it appears 
that diversity is really just a means of getting to a world in which Americans 
cease to see the differences between each other. Second, American diversity 
embodies a commitment to pluralism—the idea that a variety of incompat- 
ible cultures, religions, world views should all find a home in our democracy. 
On this model, the differences should last forever. They're two very different 
concepts. France has traditionally been very skeptical of the second model, 
especially when it comes to schools. So I am still trying to make sense of the 
new diversity talk in France. 

MM-B: Yes. We can come back to France later. I do not necessarily agree that 
France is skeptical about diversity. Probably a certain amount of skepticism is 
due to the fact that the diversity discourse is sometimes used for political aims. 
But I would like to come back to what you said: I think the first meaning of 
diversity is in a way distinct from the context from which diversity emerged and 
is actually closer to formal equality? What do you think? 

js: The project of pursuing diversity as a means to integration suggests that the 
concept is being shaped by the historical, social, and political context in which 
it is being deployed. 

MM-B: What I mean refers back to diversity in the Bakke and Grutter opinions: 
diversity that is not linked to racial imbalance. So I guess my observation is more 
about your second definition of diversity as a very individualistic way of looking 
at differences as what makes a person unique: each individual has his or her 
own talents and contributes in his or her own way, so groups and their contexts 
seem to be forgotten. This idea seems to be closer to formal equality, which is 
blind to differences and upholds the principle that each individual citizen has the 
same rights. 

js: On the one hand, Grutter seems to invoke a concept of diversity as pluralism; 
on the other hand, the twenty-five-year time limit on affirmative action as a 
means of achieving diversity suggests that the diversity concept is really being 
used to achieve old-fashioned racial integration. Closer to formal equality 
than to what? 

MM-B: In France we distinguish between two forms of equality: formal equal- 
ity, that is, treating everyone the same way, and a more substantial, “concrete” 
equality, that is, treating people in different situations differently. 

js: Its not a uniquely French conception. American political and legal theorists 
are also very preoccupied with the distinction between formal and substantive 
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equality, which is elaborated in Rawls’s Theory of Justice. But I think that the 
ways in which the two are opposed to each other vary from country to coun- 
try. 

For instance, in the United States, we oppose “formal” equality of oppor- 
tunity to “substantive” equality of opportunity; in France, the very idea of 
“equality of opportunity” is linked to formal equality, whereas substantive 
equality requires more than equal opportunity alone; it seems to be measured 
in terms of equal outcomes. 


MM-B: So you think that equal opportunity in France means equal outcomes? I'm 


Js: 


not so sure about that, personally. In the same spirit, do you think that French 
law recognizes systemic discrimination, whether it results from disparate treat- 
ment of a group or from norms that have a disparate effect? 

Iam talking about égalité des chances in France, which I would translate as 
equality of opportunity in the United States. The French far left is somewhat 
critical of the emphasis on equality of opportunity or égalité des chances, on 
the grounds that substantive equality requires more. The question of systemic 
discrimination in France is complicated. On the one hand, I don't think there 
is any resistance to the idea in France that there are “systemic” and “struc- 
tural” features of institutions that tend to exclude certain classes of people— 
the resistance is to the idea that such people be identified as members of racial 
or ethnic groups rather than as the social underclass. 


MM-B: So it not just a question of not understanding the instruments used like 


JS: 


disparate impact/indirect discrimination which do not rely on intentional dis- 
crimination? 

I think that the concept of discrimination, and antidiscrimination law by 
extension, is very limited in addressing what we call structural discrimination 
or institutional racism or systemic inequalities. We put a lot of hope in con- 
cepts like disparate impact or indirect discrimination and tend to be disap- 
pointed with the results. 


Suk’s reflections seem to resonate with Richard Ford’s thoughts about strategies 


other than repression to prevent discrimination. 


MARIE MERCAT-BRUNS: There are both criminal and civil sanctions in French 


law for discrimination. Linda Krieger showed us that criminal sanctions are not 
effective in instances where there is unconscious bias. 

What do you think about the whole discourse on preventing discrimination, 
especially in career advancement? In France, collective bargaining agreements 
have been signed requiring employers above a certain size to implement policies 
to promote diversity. In your opinion, is this merely rhetoric and soft law? 


RICHARD FORD: Iam sure it helps, if it is done right. 
MM-B: For example, they are having managers undergo diversity awareness 


training, using role-playing and case studies. 
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RF: I have mixed feelings. On the one hand, I think that it makes a big dif- 
ference. That that is where the interaction happens. When you wind up in court, 
everyone has already lost. It is a way to create incentive for the employer to take 
proactive measures. I have a few misgivings about it because of the touchy-feely 
aspect of a lot of this: diversity consulting for example. Everybody has diversity 
training and they come back and do what they would have done before. The presi- 
dent of LOréal says “We have a great diversity program’ because of five hours of 
training a year. I also worry about the management science aspect. Management 
science is not bad, but it does have its peculiarities. 

MM-B: In creating other norms? 

RF: That is good. It can make a difference if it is done right. Having said all of 
that, I still think—to get back to statistics in a way—I am for benchmarks. I 
am for objective measures. Diversity training is great, but I want to be able to 
see some real improvement too. See more women in the workforce. People 
react and say, “Oh my God, we are going to have quotas!” You can distinguish 
benchmarks and quotas in a lot of ways. Statistics are evidence. You can say to 
an employer, “We think you are consistently behind where you ought to be.” 

MM-B: In France, there is a law that requires employers to show that, over time, 
the difference in wages by sex has diminished to a certain point. That is some- 
thing you can measure. 

RF: I think you need that. 


Comparative Perspectives 


The commentary by Suk and Ford tends to confirm certain limitations to the 
diversity rationale in the United States, which often promotes cultural differences 
or a temporary remedy for past discrimination with the overarching objective of 
achieving equal opportunity. This is what emerges from Supreme Court jurispru- 
dence on the issue.“ However, Julie Suk has explained recently that “properly 
understood, the consequences of quotas should not justify the categorical rejec- 
tion of quotas.”*° What diversity does not do is seek to address economic inequal- 
ity in the labor market and how it intersects with employment discrimination 
based on origin or sex, the two forms most often addressed by the redistributive 
positive discrimination policies implemented in France.’* In all countries, diver- 
sity remains an unclear concept,™ chiefly associated with the pursuit of equality 
and coupled with other ideas. In Canada, for example, diversity and equity are 
often cited together. 

What is interesting about diversity is that it turns the logic of antidiscrimina- 
tion law on its head: it considers the enumerated grounds of discrimination as 
factors of inclusion of people into the workplace rather than factors of exclusion." 
A person's identity is one way to challenge legal classifications, by showing that 
one individual—a black disabled person, an elderly woman, an obese gay person, 
and so on—can belong to more than one protected category,” literally embodying 
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diversity. Recognizing the problems of equality that can be faced by individuals 
who do not fall within strictly defined categories can be one step toward designing 
strategies for integration that dispense with stereotyped ideas about the needs of 
victims of discrimination.** 

But outside of the relatively rare case of fighting multiple discrimination, what 
are the benefits of affirmative action—or positive action as it is known in Europe— 
taken by employers in implementing diversity initiatives, above and beyond any 
stratagems used to avoid discrimination liability suits?” 

According to some American scholars, concrete benefits have been observed 
when companies take conscious and voluntary steps to include people with diverse 
characteristics, but without using quotas. The first benefit, which has already been 
mentioned, is the reduction of implicit biases. Social psychology research and 
behavioral economics studies applying American cognitive theory to economics’? 
show that the appointment of a person representing a minority or other protected 
group (a woman, for example) to an executive position can contribute to dimin- 
ishing implicit biases against this group among other employees or managers.’°° 
Knowing that a discriminatory motive can be unconscious, positive actions such 
as these can send out a positive signal that is intuitively received by employees at 
all levels of the company and by the company’s customers." The basis for these 
measures is the observation that, because of implicit biases, even if employees 
seem to consciously accept diversity as a valid principle and internalize it in the 
company, it cannot be promoted from within the company. The movement must 
flow in the other direction, from the outside to the inside, by giving preference to 
certain groups in order to establish a new normative standard. This positive action 
will lead to more equitable decision-making processes and in turn enable the com- 
pany to effectively promote diversity. 

Other American scholars consider that this artificial improvement of the con- 
dition of disadvantaged groups will perpetuate the stereotypical assumption that 
the affirmative action process systematically disregards skills and abilities. They 
fear that the backlash produced by such programs is just as destructive as the ini- 
tial inequality.“ 

Still others object to this “showcasing” of diversity and the detrimental message 
it conveys about the individuals being exhibited due to their origin, age, or sex, for 
example.’ To assign a position to a person based on his or her value as a message- 
sender and instrument of implicit communication is to undermine that person's 
legitimate status in the organization. The employee is perceived as a mere token 
used to obtain recognition outside of the company, with no regard for the compet- 
itiveness of the employment market or the person's real assets. Being used in this 
way is degrading in itself and undercuts the logic of nondiscrimination. Instead 
of an achievement of diversity, the individual represents a means to accomplish 
a business goal.’® Within the organization, people hired in the name of diversity 
face a tougher struggle to earn respect for their merits and, if they are seen to be 
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privileged, are less likely to benefit from shared attitudes of mutual respect and 
concern in the workplace.’ 

In fact, the real question is not whether diversity is justified but rather how 
this rationale can be used in legal settings to amalgamate correlation and causal- 
ity. American courts have found affirmative action in employment to be permis- 
sible under the Title VII prohibition of discrimination, in limited circumstances.” 
There may therefore be a correlation between employers that promote diversity in 
hiring and employers that do not discriminate, but this relationship is not neces- 
sarily one of cause and effect. It is interesting to note that within French orga- 
nizations, the actors implementing diversity are not necessarily those in charge 
of handling discrimination:® although companies may not overtly claim diver- 
sity measures as a defense against discrimination allegations, employers accused 
of discriminating have often riposted with a generous display of diversity mea- 
sures." So diversity initiatives are at times used to circumvent antidiscrimination 
law and at times considered to be catalyzers and drivers of emulation, producing 
organic, institution-wide change rather than a response to an individual incident. 

All this diversity debate has a crucial role today in France,”° where it is illegal 
to discriminate based on race but where the government chose to introduce the 
constitutional notion of gender parity’ on company boards” in the law adopted 
on January 27, 2011, extended in 2014.” This law does send out a signal, but it may 
have been received differently” than intended and, as we have seen, not necessar- 
ily in a positive way. The conclusions of American studies, regarding the impact 
of diversity, are mixed. Certain cognitive and anthropological investigations show 
that risk perceptions related to diversity vary based on the individual’s values and 
worldviews: researchers at Yale” developed a four-dimension framework showing 
a possible correlation between an individual’s beliefs and his or her position within 
this framework.” 

Alternatively, France's gender parity law may indicate that governance practices 
in large companies worldwide are changing. In the United States, since the crisis 
in confidence in the financial markets, laws were passed, in particular the Dodd- 
Frank Act,” requiring boards to better assess risks faced by companies. Board 
diversity could have an effect on the decisions made to take into account changes 
in corporate law and new systems of governance.”* Some scholars,”? inspired by 
critical race theory,"*° offer a different, more nuanced analysis, putting forward the 
idea that no law can truly modify the power relations between board members and 
individual shareholders and employees with their diverse backgrounds, but that 
one way to better align the interests of management and the group of employees 
and individual shareholders would be to effectively diversify the composition of 
boards of directors. 

A closer look at the board decision-making processes rather than structure, 
however, calls for some prudence in assessing the influence that the positions of 
board members representing minority groups have on the board majority. Boards 
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negotiate a delicate balance between seeking a consensus and stimulating debate 
when a difference of opinion arises from the discussion. Studies show that minor- 
ity or women members, for example, are expected to contribute in more ways than 
white male executives, of whom only the power of persuasion is required, before 
they can earn credibility; but if there are at least three board members that repre- 
sent their minority, then this goal is easier to achieve.” 

The reach of the French law on gender parity on corporate boards is limited in 
several ways and can be further restricted simply by the weakness of the “signal” 
it sends. The first limitation is the scope of application of the law, which does not 
apply to smaller companies operating as a limited-liability société a responsabilité 
limitée, the most common corporation form in France."* Although it gives the illu- 
sion of being widespread, the scope of the law could be significantly expanded by 
including other legal forms of companies. Nevertheless, the recent law of August 
4, 2014, on real equality between women and men has extended the parity require- 
ment to unlisted companies, but only to large, profit-making companies. Bench- 
marking tools must be clearly defined once the law comes into effect. 

The second limitation relates to the decision-making powers within a company. 
The gender parity requirement does not apply to many strategic committees and 
circles of power in companies, despite the fact that a large number of important 
decisions are made by these bodies and not just boards of directors, not to men- 
tion the numerous management levels where women should be better represented 
to achieve critical mass in positions of power within the company. Third, some 
commentators are skeptical about racial diversity measures that reach only the 
highest echelons of the company without bringing change for minorities at the 
bottom. The same reasoning can be applied to the empowerment of women in 
general. Broader consideration should be given to the effect of antidiscrimination 
law on employees at different skill levels and the decision-making processes that 
influence employee selections. 


Sociological Views of Diversity Policies 


Devah Pager discusses diversity awareness-raising programs in organizations 
from her viewpoint as a sociologist. 


MARIE MERCAT-BRUNS: I have one last question on diversity training: as a soci- 
ologist, do you think it can help to modify hiring practices? And do you think the 
law or other norms, like collective bargaining agreements in France on diversity, 
can make a difference? 

DEVAH PAGER: My sense is that the evidence is fairly pessimistic about the 
impact of diversity training. Frank Dobbin would be the one to answer this. 
But my sense of his and other research on the topic is that diversity training 
does very little to change actual behavior. If you want to change behavior, you 
have to focus on outcomes. Policies that actively encourage diversity can have 
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a huge impact, provides that “diversity” is clearly defined and evaluated as an 
outcome, not just a fuzzy ideal. Ironically, some forms of diversity training 
can backfire, as they make hiring managers feel that they've done their part, 
without having actually achieved any real change. 


These reflections are enriched by Frank Dobbin’s thoughts on certain diversity 
policies that can detract attention from the real issues of discrimination and main- 
tain a status quo in terms of antidiscrimination measures. 


MARIE MERCAT-BRUNS: What do social scientists and lawyers have to learn 
from each other about fighting discrimination? 

FRANK DOBBIN: Social scientists have a lot to learn from lawyers about how 
courts react to corporate antidiscrimination measures. What kinds of mea- 
sures do they like to see, and what kind do they actually give employers credit 
for? In some areas of the law, for instance sexual harassment, this is crystal 
clear. We know that the courts like to see training and other educational 
efforts, and they like to see clear antiharassment policies at the firm level, and 
clear mechanisms for dealing with grievances. The Supreme Court set out 
these standards. But in the case of gender and race and ethnic discrimination 
in hiring, promotion, and firing, we dont have a clear idea of what the courts 
favor. Lauren Edelman at Berkeley and her colleagues are doing some very 
interesting work on that front right now. 

Social scientists also have much to learn from lawyers on two fronts. First, 
there are a few lawyers, such as Susan Sturm at Columbia, who are doing 
social-scientific studies of corporate and academic diversity programs, add- 
ing qualitative evidence about how programs work. Sturm gives us some 
new hypotheses to test, and confirms a lot that we know from organizational 
sociology about putting someone in charge of promoting diversity and using 
professional expertise to design management systems. 

Second, a number of lawyers, such as Linda Krieger, have written reviews 
of the social scientific research from the perspective of the law. Krieger’s work 
explores what has been found in psychology and psychology about discrimi- 
nation, in the context of how this is relevant to court cases. This helps us to 
see what kinds of social scientific evidence might be relevant to legal cases. 

Going in the other direction, from social science to the law, I would hope 
that lawyers would be more attentive to the kind of evidence now available on 
the efficacy of diversity training, performance evaluations, and other pro- 
grams and would push in legal settlements to get firms to commit to putting 
their efforts into the kinds of programs—recruitment, mentoring, taskforces— 
that have proven effective and to cut their expenditures on the kinds of 
programs—diversity training, diversity performance evaluations, affinity 
networks—that have not proven effective at increasing opportunity. 
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Comparative Perspectives 


American sociologists cite legal scholarship on the same subjects with fascinating 
ease. The ideas mentioned by Frank Dobbin in his interview are discussed more 
extensively in his book Inventing Equal Opportunity.” His sociological analysis is 
based on the way that companies have interpreted the law to apply it within their 
organizations: the perceived constraints of antidiscrimination law may not match 
the intended scope of the norms as they were written. As Dobbin explains, “the 
personnel profession's favorite compliance strategies came to define equal oppor- 
tunity and discrimination.’ . . . Judges were not empowered to invent new com- 
pliance standards from scratch. So judges looked to leading employers when asked 
how firms should comply with fair employment laws. . . . The executive branch 
agencies charged with overseeing equal employment and affirmative action like- 
wise looked to private employers to develop guidelines and their own best-prac- 
tices lists.” 

In other words, human resource managers translated the legal constraints as 
they saw fit to protect their employers from discrimination liability. It should be 
noted that the financial stakes for companies accused of discrimination are high.”° 
Confronted with a lack of specific guidelines emanating from the government on 
how to implement the norms, each company developed its own internal regula- 
tions and employee handbooks, with the encouragement of the public authorities. 

At first, the companies’ strategy was to show that diversity efforts could serve 
as a defense in the event of litigation: for example, companies developed method- 
ologies to validate selection tests or appointed consultants to protect themselves 
from disparate impact liability.” Then, as affirmative action programs came under 
attack during the Reagan Administration, companies focused on building a busi- 
ness case for diversity as a factor of economic efficiency." Again, human resource 
managers, not lawyers, were the ones to pilot this change and rename their equal 
opportunity efforts as diversity management.” Programs and policies developed 
in the 1970s adopted new designations in the 80s and’90s—mentoring for women 
and minorities, career planning, diversity task forces, diversity culture audits, and 
diversity training—but continued to pursue the same aim. What is striking about 
the new rhetoric is what it produced. Internal diversity norms and best practices 
not only protected companies from lawsuits but provided a replacement for affir- 
mative action, construed by some to equate with arbitrary preferential treatment 
for a group.” This shift in corporate terminology follows the same pattern as 
the language of the Supreme Court: the legal qualification of equal opportunity 
changed from affirmative action to diversity in the field of education; redressing 
past discrimination was abandoned in favor of promoting the diversity reflected 
by individual talents." 

As human resources turned away from the pursuit of equality to instead aspire 
for social justice, they did more than redirect the goal of antidiscrimination law. 
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In some cases, they sparked an organizational impulse in the workplace, trans- 
forming certain structural policies and ways of functioning such as work-family 
policies, fueled by the growing presence of women in the human resources profes- 
sion.’ The change of language poses a problem only if, under the guise of fighting 
for diversity and eradicating bias, it camouflages harmful discrimination?” how 
can it still be evidenced in certain instances in court when, at the same time, pro- 
active policies of employers seem to show their good faith efforts to change things? 

Dobbin is not the only scholar to have analyzed how antidiscrimination law 
has been integrated, interpreted, and transformed by companies. Berkeley profes- 
sor Lauren Edelman has conducted in-depth research on how legal norms such 
as antidiscrimination law’ and diversity rules are interpreted by companies and 
therefore transformed when applied to real situations to prevent litigation: this is 
what she calls the “internalization of law’? Edelman’s postulate is that the rela- 
tionship between law and corporate governance in the United States has under- 
gone four major phases: the first is the legalization of corporate governance; the 
second is the growth of private dispute resolution; the third is the development 
of in-house counsel; and the fourth is the rebirth of private policing. According 
to Edelman, these processes have interacted with each other to transform large 
bureaucratic organizations:’°° from being relegated to the role of players within the 
public legal system, they have grown into private regulators in their own right.” 
Although certain disadvantaged groups, the “have-nots,” may in the short term 
benefit from the introduction of “citizenship norms” into the workplace, the inter- 
nalization of law by organizations can in subtle ways tip the balance between 
democratic? and bureaucratic forces in all of society, potentially reinforcing elite 
power and control.?* 

The legalization of organizational rules can transform many companies into 
private political spaces with a large number of “citizenship rights,” but often these 
rights do not include the right to vote or even the freedom of speech. Likewise, 
even if the dispute resolution processes*® in place provide a forum for reporting 
grievances, they tend to favor “therapeutic” remedial solutions rather than access 
to a formal complaints procedure. In-house counsels themselves follow manage- 
rial guidelines and the organization’s basic orientations, rarely offering pro bono 
advice to employees voicing complaints or defending the public interest, which 
is nevertheless one mission of their profession. Lastly, although private policing 
uses the same rational methods as the public police, the standards and protections 
applied with regard to searches, surveillance, and secrecy are not the same. Ulti- 
mately, “internalization benefits the ‘haves’ not so much because it undercuts legal 
neutrality or formality, as because it undercuts democratic governance.” 


Diversity and Institutional Change 


Susan Sturm explores the concept of “institutional citizenship” and diversity. 
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MARIE MERCAT-BRUNS: Could you add your views about the effectiveness of 
Title VII and the diversity rationale? 

SUSAN STURM: I prefer generally to talk about my scholarship on these ques- 
tions, and you can complete this by looking at the website of the Center for 
Institutional and Social Change.” 

We can look at the way institutions/organizations interact with the larger com- 
munity, the way in which they deliver their services, the way in which they in fact 
do advance or impede full participation of people. So this is really thinking very 
much about the relationship between organizations, as in workplaces, and institu- 
tions that have a project in a larger system. 

MM-B: Do the norms you are looking at all come from the same sources? I suppose 
you also look at how they interact? 

ss: Legal norms? 

MM-B: Right. 

ss: You cannot just think about legal norms; you need to think about legal 
norms in interaction with other norms. If what you are really interested in is 
creating change in conditions, in the way they are experienced, and in oppor- 
tunities, you can’t just think about the legal norms. 

Legal norms are important. One of the big moves that I have made is to sug- 
gest that is really important to situate legal norms quite explicitly in a normative 
and institutional framework and that it is quite different to think about problems 
or barriers to discrimination in the context of a larger affirmative project than to 
define the project solely in the terms of discrimination. 

So the substantive piece I am writing now and the frame I am developing is 
the frame of institutional citizenship*** as one example of what it looks like to 
articulate a positive, normative vision that requires, as part of it, antidiscrimina- 
tion norms and apparatus but that is not fully defined by antidiscrimination. 
MM-B: Can antidiscrimination legal norms be counterproductive because they set 

up oppositions? 

ss: They can be counterproductive but even so are necessary. Part of the real 
work, which is not really done, is to explicitly navigate the relationship 
between the systems. So you are asking the questions, What is the relation- 
ship? Who are the primary actors? That is a very different stance for public 
law than the norm, but it is necessary if you are going to influence how norms 
actually shape practice and the ultimate goal of affecting the conditions of 
people’s lives. I have also become really clear that institutions are a focal point 
of this work, because institutions shape the micro-level and because institu- 
tions are a location where you can get traction at the level of policy. 

MM-B: Don't you think institutions can create resistance? 

ss: That is why they need to be engaged, because they create the conditions that 
are going to determine whether you are advancing or impeding participation. 
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MM-B: Is the EEOC necessarily directly linked to norms and diversity practices 
and therefore involved in this process? Do you study what the EEOC does? 

ss: Yes. The EEOC is an example of a government intermediary and insti- 
tutional intermediaries are important. This is actually the subject of a big 
project on institutional intermediaries. We have looked at some govern- 
ment intermediaries, but we have looked primarily at regulators or compli- 
ance organizations as one form of intermediary. The EEOC is a compliance 
intermediary that is enabling but can be limited in terms of what it can do. 
Even in the proactive work that the EEOC is doing, organized around build- 
ing capacity, is limited as is the core mission of the organization, which is 
compliance. That is the kind of information that they collect and also the 
way institutions interact with the EEOC. All that is extremely important, 
but it also means that you are talking about projects that are targeting the 
cutting edge of the positive deviance. The organizations, the institutions are 
constructing the vision: what positive institutional citizenship actually looks 
like. There are organizations that are likely to be doing that in the context of a 
compliance model. 

MM-B: What is limiting about the compliance model? 

ss: Apparently, it is the way in which the norm is defined. If you are talking 
about compliance, you are talking about compliance in relation to a norm 
that you are in a position to mandate. So the norms requiring the EEOC, for 
example, to advance are limited to the antidiscrimination project. You can 
go beyond that, but the more the EEOC goes beyond the antidiscrimination 
project, the less legitimacy it has as an institution. So its purview is limited by 
the scope of the project that it can ultimately pursue. It is also limited by the 
fact that it has enforcement powers in the form of being able to litigate or on 
behalf of classes of people. 

MM-B: How is that limiting? 

ss: It is enabling and limiting. It is enabling in the sense that it can actually 
mobilize state resources to induce change that can be subject to mandate, 
particularly before organizations that are negative outliers, that are not up to 
the norm, as defined by the legal norm. So it has that capability to mobilize 
resources and attention to try to get the problematic actors in relation to the 
norm, engaging in intentional discrimination or that have systemic patterns of 
discrimination that are subject to proof. It can in that context actually mobi- 
lize institutional transformation through the remedial project. 

MM-B: You mean financial compensation and the like? 

ss: I mean sanctions... that also prompt consent decrees, that also give rise to 
an impetus at all levels for more global organizational change. 

Damages also prompt negative publicity and get attention at the top, so 

they can actually have an impact: the Texaco situation or Wal-Mart?” are 
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instances in which litigation—sex litigation—has really had an impact, one 
that we have not really fully appreciated. So it is true that the EEOC has a 
really important role. The EEOC has a lot of underdeveloped roles that it 
could advance and that it doesn’t now. That is one intermediary. 

My take is that the way the EOOC thinks about its work, it doesn’t really 
construct itself as an intermediary: it’s actively engaging with other intermedi- 
aries, some of which are not compliance agency intermediaries, and it thinks 
about itself (this is true of a lot of intermediaries) as being part of a system. 


MM-B: Is it due to confidentiality rules or power plays? Is it about a lack of recog- 


SS: 


nition of this part of its role? 

Organizations tend to be siloed and to develop the mission of organiza- 
tion itself as the goal. This is not to say they are entirely self-serving, but they 
are internally self-referential. This is changing: organizations are now more 
networked and have that possibility, especially the big organizations. There are 
other intermediaries, even government intermediaries like the NSF [National 
Science Foundation], which I wrote about in the architecture of inclusion. It is 
one example of a public intermediary that is in a position to do things that the 
EEOC can't do, but there are also things the NSF cannot do. 

A whole set of intermediaries are in a position to mobilize norms of 
different kinds and that architecture to move towards those norms and 
accountability in relation to that architecture. In order to think about that 
in a multifarious way, one must have a set of overarching frames that pro- 
vide a way to link the different sets of norms and systems of projects. That 
is where institutional citizenship (I am not suggesting it is the only one)—if 
you thought about the project of employment as advancing institutional 
citizenship—would lead to a very different way of defining the problem with 
attention to what the work is. 


MM-B: Could you say that this boils down to looking at the problem rather than 


SS: 


the person, which would be stigmatizing? 

You are looking at the problem, but you are also looking at the intentions. 
Part of the recognition is to only eliminate the problem even if you do it 
in a structural way. You might even plague the institutional arrangements 
that re-create the problem. You are not required to envision what it is you 
actually want in the workplace. All you need to do is to articulate what 
you think the problem is and you want to eliminate it. You can do that as 
part of the larger question; it is not that you can avoid doing the problem 
identification. 

But if you want to transform institutional conditions, you have to ask what 
do you want to transform them towards? People tend to participate differ- 
ently when they are participating to create something than when they are 
participating to correct something. 
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MM-B: This seems slightly contradictory. Won't you be formatting people to think 
about participation in a certain way and perpetuating the attitudes that you are 
actually trying to combat? 

ss: Ifyou dont have a way to deal with entrenched problems for which there is no 
incentive for change, any effort to do any affirmative social work will be in vain. 
[Later in the interview, Sturm comes back to the issue of diversity. ] 

MM-B: If one adopts your perspective of full participation, what would be the 
employer's incentive to act differently? 

ss: The whole business case for diversity. There is much more motivation to do 
that; there are intersecting motivations. There is the positive deviance: the 
small group that is doing it because of the way it defines responsibility in the 
larger community. I said that even though it is a very small group, it is very 
important to have that as a frame. 

Because it is important and that is where we would like institutions to 
move to. But you can’t base your regulatory system around that because it is 
too small a group. There are incentives around proactivity as companies define 
them: What relationship with the capacity to do the work in different com- 
panies? There are various things happening to differential degrees in many 
companies. There is consumer pressure and public pressure coming from the 
authority intermediaries to ensure positive and negative compliance. 


Comparative Perspectives 


Susan Sturm recognizes the need to combine litigation of disparate treatment and 
impact cases with voluntary processes that directly engage institutions at multiple 
levels in order to change internal social practices engendering discrimination. 
This overarching approach seems to diverge from European litigation solutions 
but may be echoed in practices such as the gender mainstreaming promoted by 
the European Union. This EU initiative is similar to Sturm’s model in that it oper- 
ates at several levels to include and integrate women, engaging both structural and 
individual aspects in employment, housing, services, and benefits. Unlike Sturm’s 
architecture of inclusion, however, it applies to only one ground, sex. 

The European Union has not adopted mainstreaming as a general approach to 
diversity issues*° because of the difficulty of employing this technique simultane- 
ously for multiple protected classes, some of which are not identifiable in all coun- 
tries, such as victims of racial discrimination." Concern about territorial cohesion 
has been growing, however, as Europe continues to be enlarged and questions 
have emerged regarding migrant populations, such as the Roma people.” As a 
result, the diversity issue is being pushed to center stage. A multilevel approach is 
not a new idea, as seen in initiatives such as Equal or other programs supported by 
the European Social Fund (ESF).*3 Like the architecture-of-inclusion framework, 
these programs seek to empower those who indirectly advance diversity goals 
through “soft” law (such as agreements or charters) by highlighting corporate best 
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practices. The European Union seems to insert questions about workplace diver- 
sity into these broader concerns about cohesion; for example, in its green paper 
on territorial cohesion called “Turning Territorial Diversity into Strength”: “The 
European Employment Strategy, an integral part of the Lisbon strategy, makes 
an important contribution to the development of human capital through better 
education and the acquiring of new skills in different territories. In addition, the 
Employment Guidelines include territorial cohesion as one of their three over- 
arching objectives?” 

European initiatives to promote gender parity are monitored and assessed on 
a regular basis, but this equality goal focuses only on discrimination based on 
sex. The European Commission also takes action to combat discrimination on 
the basis of race and age. But what is unique about Sturm’s theory is that it targets 
many groups of people suffering from discrimination: it emphasizes the causes of 
exclusion and factors of integration rather than the individual, stigmatizing inju- 
ries to each protected group. 

Sturm seems to indicate that it is useful to act through law as well as outside of 
the law and on multiple levels, because the law does not always reach every root 
source of discrimination. This is a crucial issue and probably points to an added 
dimension in Europe: equal opportunity must be ensured for employees, as well 
as the self-employed, and apply to the provision of goods and services. The rapid 
growth of workers under France's recently introduced auto-entrepreneur status for 
the self-employed glaringly evidences the breadth of the problem. 

The definition of worker is of primary importance in European law” and plays a 
role in acquiring certain social benefits.” Too much emphasis cannot be placed on 
the need for directives extending the principle of equal treatment and equal oppor- 
tunity to the self-employed and the liberal professions, in particular with respect 
to pregnancy,” as well as a functional approach to the needs of family workers.** 
Nondiscrimination and equal opportunity take on a systemic form due to a para- 
digm shift in the worker's access to fundamental rights, considered to be a human 
right, without attention to the status of the worker. The focus here is no longer on 
the application of an economic law simply based on the traditional vision of the 
risk of discrimination inherent in the employee's role as a subordinate. 

In the European framework, legal norms are still being used to expand the 
reach of discrimination law, rather than nonlegal, behavioral norms as Sturm rec- 
ommends. The EU’s flexicurity strategy, rarely mentioned recently,” aiming to 
improve employment security while providing employers with workforce flexibil- 
ity, seems to be the only structural mechanism addressing gaps in the social and 
legal protection of workers. Regrettably, it maintains the normative, binary dis- 
tinction between salaried employees and self-employed workers, adopting a some- 
what neoliberal vision of the labor market.”° The Working Time Directive defines 
the worker more broadly, indirectly offering a more functional interpretation of 
workplace issues and work-family balance. The directive on parental leave and the 
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proposed revision of the directive pertaining to pregnant workers, which has been 
stalled, appear to more closely follow the reasoning of labor unions, providing for 
a suspension of the employment contract and maternity protection for salaried 
employees. 

Sturm’s analysis of the architecture of inclusion and the preceding commentar- 
ies on indirect or systemic discrimination consistently look at norms or practices 
from a group perspective. The concept of diversity encompasses both an individ- 
ual and a collective approach to difference. This bifurcation is a recurring issue in 
an international comparison, as seen in the following conversations. The way that 
groups are perceived seems to be a key element in a comparison of antidiscrimina- 
tion law. 


Diversity Policies, the Individual, and the Group: 
Finding Common Ground? 


Chai Feldblum considers whether discrimination is an individual or a group issue, 
and how the needs of people with intersectional identities, such as LGBT people, 
can be reconciled. 


MARIE MERCAT-BRUNS: Is the conflict between the needs of intersectional groups 
even perceived? If so, how is it resolved? When I tried to flesh out this conflict of 
interests, I was accused of violating religious freedom. 

CHAI FELDBLUM: A common theme throughout my scholarship has been the 
notion that the classical liberal notion of equality is not sufficiently robust to 
allow us to achieve complete equality for marginalized groups, such as LGBT 
people. That is because the basis for denying equality to such groups is a very 
sincerely held and deeply experienced feeling and belief that such individuals 
are not morally equivalent to those who are not LGBT. 

Because of that simple fact, I believe we need to address head-on the pub- 
lic’s moral assessment of LGBT people—and indeed, to change the majority’s 
moral view of such individuals. From 1996 to 2004, I argued that we should 
start this conversation solely within scholarly and internal advocacy circles. 
After the American elections in 2004, however, when “moral values” was used 
quite destructively in the public rhetoric, I argued that that we should move 
this conversation into the public domain. 

I created a website called The Moral Values Project (MVP)*” and wrote 
a chapter explaining the goals and premises of that project.” An important 
outcome of the MVP analysis is that it helps us understand why people who 
feel homosexuality is immoral may feel attacked when legislatures enact pro- 
gay-rights legislation. As I wrote recently in an unpublished piece, “Conversa- 
tions about substantive moral values along these lines could also help raise the 
consciousness of LGBT people themselves. I believe many people who believe 
homosexuality is immoral (either because of their religious or secular beliefs) 
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experience themselves as ‘under siege’ today as society begins to extend equal 
protection to its LGBT citizens.” Perhaps if LGBT people understood the 
reasons why such individuals felt besieged in today’s environment, they might 
do better in responding to such fears.” 

This approach of trying to put oneself in the shoes of others who are 
experiencing themselves “on a tilt” from society is something that I began in 
my “Rectifying the Tilt” work.” Given the complexity and richness of our 
modern society, and the good that I believe exists in supporting pluralism in 
our society, it seems essential to me to keep pushing ourselves to understand 
how both the absence of civil rights for some groups and the acquisition of 
civil rights for previously marginalized groups will affect different people in 
society differently. 


Susan Sturm contrasts the individual or the group approach. 


MARIE MERCAT-BRUNS: In your work, you refer to different actors and different 
institutions as part of a more global approach to diversity. 

SUSAN STURM: I may add, there must be explicit attention to the theory of action, 
to the relationship among the different actors. There is a complicated idea, 
which is part of the problem, that whatever your location, you think in relation 
to a much larger picture, and you act differently when you are thinking about 
what you are doing in relation to a bigger picture. There are things you don't do, 
because there are other actors that are better located to do those things. Also, 
there may be people you bring to the table because they do something different, 
even though they are not the primary participant in what you are doing. 

MM-B: Where does the individual stand in all this? It seems to me that the indi- 
vidual is excluded from this analysis. 

ss: The individual is positioned in part through the ways in which institutions 
structure the possibility of individuals to express and participate and have 
their issues addressed. That is one way. Then, individuals experiencing a prob- 
lem are able to access the legal system to obtain remedies for conduct that is 
sufficiently problematic that it violates the legal norms. 

I haven't exactly decided what I think about trying to expand the antidis- 
crimination norm to include individualized sanctions for behaviors that are 
systemically rigged, unless individuals are part of a class. 


Comparative Perspectives 


From these various comments about the group, a common idea emerges of the 
group as subjected to, and a beneficiary of, antidiscrimination law and reflected in 
the diversity initiatives taken in the United States. They also convey a different idea 
of the role of group identification in U.S. antidiscrimination law. These observa- 
tions must be weighed against European law and French law in particular, which 
also classify workers, but the nature and origin of the classifications are different. 
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In France, a consensus exists to reject the idea of groups as categories of the 
population whose members are identified based on their origin or defined by 
racial characteristics they are assumed to have in common,” even if this defini- 
tion does not apply to women,” older workers,* or workers with disabilities? 
whose numbers are recorded. The broader base on which this negation of groups 
rests is Frances republican tenet by which all citizens regardless of origin®° enjoy 
equal rights. French republicanism posits that citizens enter into a contract under 
which they delegate their political power directly to the government, whose role 
is to define and promote the common good.”" This situation is to be contrasted 
with the European employment context. Inspired by Durkheim’s ideas on the divi- 
sion of labor in society and Weber’s theory of status groups, the social sciences in 
continental Europe have built on classifications based on recognized occupational 
categories formally defined by national institutions and not on racial or religious 
categories.” 

Some clarification must also be made regarding the treatment of personal char- 
acteristics. In France, legal rules in labor and employment law focus squarely on 
certain categories of people based on characteristics other than those related to 
origin. Status, profession, occupational classification, age, and sex are often used 
to place workers or job seekers into rigidly divided groups. Such groups are even 
used to determine nonemployability: for example, employment vulnerability and 
family situation are criteria used in the selection of employees for layoff. 

These examples are provided to support the position that a comparative per- 
spective of diversity must not be limited by the debate on groups based on ethnic 
or racial divisions. Identification with a group can be stigmatizing and corrosive. 
But if the role of group identification is to pull systemic levers to fight against 
discrimination, as Sturm describes, then recognizing the incomplete “participa- 
tion of people” provides an immediate understanding of the institutional causes 
of this exclusion and precludes preoccupation solely with assessing the injury 
suffered and counting the number of victims. The division of employees into 
functional categories used in every source of labor law, especially the occupa- 
tional classification system, enables access to keys to integration held only by the 
institution.” 

In France, however, these same institutional mechanisms can more subtly 
perpetuate the exclusion of certain employees by placing them in occupational 
categories. Case law on the principle of equality demonstrates the importance of 
occupational categories in a varying light: judges follow a logic of deconstruction 
in their assessment of equal treatment when they consider whether the categories 
used to divide employees and to determine access to certain rights are justified. 
There are two paths by which judges can take this approach: the review of equal- 
ity through the lens of the facially neutral, functional principle of “equal pay for 
equal work” and the assessment of equal treatment in the grant of benefits to dif- 
ferent categories of employees in collective bargaining agreements.” The sole risk 
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is an excessive deference shown by judges to established occupational categories 
defined by the French social partners (labor unions and employers’ organizations), 
but case law reveals that judges often assess a category's relevance case by case. 
It seems, for example, that the Cour de Cassation requires lower court judges to 
subject differences in treatment to strict scrutiny with respect to the objective or 
purpose of the categorization, which must reflect specific aspects of the situation 
of employees in a given category, in particular aspects related to working condi- 
tions, career advancement, compensation, and even social benefits.” 

So the key question is, what are the objective, relevant justifications for his- 
torical occupational categories, given that the legal classification itself engenders 
differences in treatment that can be more or less favorable? These differences 
can indirectly reveal occupational segregation or a glass ceiling effect hindering 
the promotion of certain categories and preventing diversity within employee 
groups inside the organization. This approach has already been taken with 
respect to discrimination based on union membership, as the case law shows, 
because union activity is often closely tied to occupation, making it easier to 
compare and to detect situations involving stalled careers or wages.”” Equal 
treatment litigation seeking to compare “equal value” situations may have tem- 
porarily neglected to look at analogous situations between men and women, as 
illustrated by equal pay claims.” However, some cases target specifically work of 
comparable worth.” 

In equality case law, once the barrier of comparability of situations has been 
removed, a more thorough examination of the proportionality of the differential 
treatment yields a deeper understanding of the systemic coherence of organiza- 
tional rules or practices. As Sturm pointed out, it is important to know what the 
goal is: is it possible to judge the extent to which the purpose of the differential 
treatment based on occupational category acts against the interest of the group, 
while at the same time validating the existence of the category and therefore its 
value for all of its members?” Whether the category is relevant depends on the 
specifics of the employees’ situation, but these particularities must be objectively 
assessed. Following such an assessment, the act of eliminating categories that are 
no longer relevant can indirectly help to integrate people with protected traits. 
This is illustrated in another approach taken by judges in assessing the inequality 
of differential treatment based on an occupational category: judicial scrutiny of 
professional assessment systems, which can reveal quotas that an analysis of the 
employees’ skills and performance fail to justify** and the presumption of dis- 
crimination in the absence of any professional assessment.?* 


Workplace Flexibility for Diverse Groups 


Outside of the debate on the relevance of a group rationale, scholars consider the 
opportunity for lawmakers and employee and employer organizations to promote 
diversity in a more systemic manner. 
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Chai Feldblum is a commissioner of the EEOC, nominated by President Barack 
Obama. She helped to implement two of the Obama administration's priorities in 
fighting systemic discrimination. The first is to directly monitor and enforce anti- 
discrimination norms, which she contributes to through her role on the EEOC. 
The other is to engage in a more general reflection on the production of norms to 
promote workplace flexibility. In this context, flexibility should not be construed 
as it is commonly used, as a certain elasticity introduced into norms to theoreti- 
cally increase the economic efficiency of businesses. Feldblum has thought about 
how to shift the frame of reference showing the differences among people targeted 
by diversity programs. What measures could be taken to better integrate LGBT 
people, religious people, parents, and people with disabilities, among others? In 
the following conversation, Feldblum considers diversity and the “flexibility” of 
the employment market. 


MARIE MERCAT-BRUNS: You mentioned the need for new types of norms apply- 
ing to companies in the United States. (In France, companies have moved toward 
the adoption of collective agreements on diversity.) 

CHAI FELDBLUM: ‘The concept that we need a new normal is key to my theory 
of change and to my theory of equality, “disrupting the normal.” The new nor- 
mal would address disability, religion, sexual orientation, gender, parenting, 
gender orientation, and gender roles. I didn’t have race in my original model, 
but I will add that: the issue of affirmative action versus color blindness. 

We must, as a society, value the caregiving that is given to kids and to aging 
parents more than we do right now. We need a new cultural norm so that 
people who are doing caregiving—not to biological kids or parents, but to 
society overall—are respected as well. It should be understood that people like 
that have had full lives. 

We need both men and women to recognize what kid caregiving requires. 
We need society overall to be more engaged. I’m referring to Kathleen Ger- 
sons new book, The Unfinished Revolution.** Her previous book was The Time 
Divide, with Jerry Jacobs (Harvard University Press, 2004). Her new book 
covers the younger generation’s views of caregiving equality. Her theme is the 
tension between changing individuals and resistant institutions. 

We need to change the frame—this is still an individual choice. 

Women are in a bind, a catch-22: if you contest the norm, as long as the 
norm still reigns supreme, then you can be devalued. So we need to dis- 
rupt the normal. First we need to disrupt the norm with a wide range of 
stakeholders. 

We have a cultural norm that tells us not be disconnected individuals, like 
George Clooney’s isolated character in Up in the Air. But, as a society, we have 
no structures to help us out in being connected: it’s all your problem; go deal 
with it. 
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About Workplace Flexibility 20107“ and the six-circles theory of advo- 
cacy. This was Paula Rubin’s proposal: comp time instead of overtime pay. 
Assume you're covered under the FLSA [Fair Labor Standards Act]:*° for 
any hours over forty hours a week worked, you get time-and-a-half pay. The 
Republican proposal was to amend the FLSA so it would be like it is in the 
government sector, where you work overtime and take it in compensatory 
time: work three hours overtime and get four and a half hours off. 

There was a diet of ideas and it constipated; it was employer versus 
employee: nothing moved. There was no perceived alignment of interests. But 
there were common interests to be achieved for both employers and employ- 
ees, so we expanded the table. 

Our first Congressional briefing was on aging workers; we explained that 
they want to work differently. We want to ride the wave. Workplace flexibility 
is key for aging baby boomers—that’s the wave. We had to move the conver- 
sation away from just women! It requires a larger group saying we need to 
change. It can’t just be women saying it. 


Comparative Perspectives 


Having participated in drafting the Americans with Disabilities Act,” Feldblum 
observes that as long as the implicit norm framing employment relationships does 
not include all individuals, then any effort to defend the rights of victims of dis- 
crimination will be considered as a deviation from the norm that requires com- 
pensation or an alignment with standards. 

In France, with the current debate on taking work hardship—difficult work- 
ing conditions—into account, reflection on how norms can translate the adap- 
tation of work to people is an increasingly urgent matter.” Feldblum suggests 
that work needs to be thought out to include vulnerable and marginalized people 
from the start. What’s new about the idea is how it builds around the needs of 
workers who are not the traditionally imagined mid-career white men. Instead, 
she suggests organizing work to accommodate workers with specific issues to be 
resolved to allow them to perform their work. As a result, everyone’s work would 
be transformed, improving general well-being at work, the recognition of work 
hardship, work-life balance, ergonomic work conditions, and psychosocial risk 
management and prevention. Some conflicts of interest may arise, as Feldblum 
mentions, between accommodating religious beliefs and the protecting the rights 
of gay employees, for example, but in her opinion these issues are not insurmount- 
able when the initial premise in producing these norms is to defend certain values, 
such as caregiving. All employees ultimately benefit from an employer's efforts to 
offer them work-life balance and take their nonwork concerns into account. The 
workplace flexibility” campaign supported the development of tools to achieve 
this ambition through national debate, dialogue about workplace flexibility 
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policies, and proposals for legal mechanisms involving leave entitlements, work- 
place accommodation, and flexible working hours. 


III. SYSTEMIC DISCRIMINATION, REASONABLE 
ACCOMMODATION, AND HARASSMENT 


This discussion on systemic discrimination would not be complete without exam- 
ining two concrete mechanisms enabling a more structural approach to the causes 
and manifestations of unequal treatment. One is reasonable accommodation, 
emerging from the Americans with Disabilities Act prohibiting discrimination 
based on disability, and the other is harassment. How are these two mechanisms 
encompassed by or separate from positive action? Outside of their vital role in 
fighting discrimination based on disability and sex, how does the individual or 
group view promoted by these mechanisms provide an alternative way to perceive 
differences? 

Reasonable accommodation and harassment do not typically occupy the fore- 
ground in discussions of systemic discrimination. The following interviews will 
show why they should: these legal concepts emerge when a discriminatory dif- 
ference in treatment is identified, but they often evoke a need to investigate flaws 
in the organization of employment relationships within the company at a more 
structural level than the individual work situation. 


Discrimination and Reasonable Accommodation 


Robert Post discusses antidiscrimination law and reasonable accommodation,” a 
term drawn from the Americans with Disabilities Act, which requires employers 
to take appropriate measures?” to fight discrimination based on disability. 


ROBERT POST: Accommodation, to my mind, is the same structure as disparate 
impact. Only now we are applying it to what are considered normal working 
conditions. Just like antidiscrimination law presupposes a certain concept of 
what a person is—a male, a single person—the workplace is designed around 
the needs of what is imagined to be the typical, normal person. What accom- 
modation does is to say, “No, maybe you shouldnt design it around this 
image; the person can also be a woman who has children.” What counts as the 
normal person, around which the workplace is designed, is up for grabs under 
accommodation law. 

Under accommodation law, you have to redesign the workplace to change 
the notion of what is normal, to accommodate this enlarged picture of what 
a person is. It has basically the same redistributive properties that disparate 
impact has. 

MARIE MERCAT-BRUNS: It actually takes a functional view of the person because 
it understands that the conflict arises from relationships and the context, not the 
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disability. I have a hard time seeing where the liability falls. Are both the worker 

and the employer responsible for making the adjustments, or is it solely up to the 

employer to redesign the workplace to make it accessible? 

RP: It depends whether you are talking substantive law or normative law. For 
example, there are technical requirements to mediate on accommodations. 
But let me talk not of the technical requirements of ADA?” and accommoda- 
tion but how we want to think of the problem normatively. The problem is 
that the workplace is created and structured by management, and it is struc- 
tured in order to attain the goals of the workplace. One of the responsibilities 
of management is to make employees work in ways that are suited to attain 
the goals of the workplace. So there isn’t this opposition between workers 
and management; workers are, in the eyes of the law, the instrumentalities of 
management. 

When you impose a duty of accommodation of the workplace, you are say- 
ing that people responsible for structuring the workplace are responsible for the 
accommodation. As a technical legal matter, that means it is the responsibility of 
the employer to affect the behavior of employees such that they make the accom- 
modation effective. So I would reject that it is only the responsibility of employers. 
MM-B: So there is a kind of dialogue there. 

RP: There has to be. What is ultimately important is that the workplace be 
accommodated. The responsibility of accommodation applies to the work- 
place. The workplace is the product of the people; the workplace consists of 
what employees do, and what employees do is under the responsibility of 
employers. 


Ruth Colker discusses the means available to enforce reasonable accommoda- 
tion and affirmative action. 


MARIE MERCAT-BRUNS: What means are available to enforce the reasonable 
accommodation requirement? 

RUTH COLKER: In disability cases, rarely do you have compensatory or puni- 
tive damages. That is only if you can prove intentional discrimination. If you 
have a case about accommodation and you have an employer who acted in 
good faith and made a suggestion and the court agrees with the plaintiff, the 
employer will not pay compensatory damages. So very rarely do you get com- 
pensatory damages. 

For people earning eight to ten dollars an hour, it is not worth it for lawyers 
to take their case on a contingency basis. It is true that a lawyer can get money 
as the “prevailing party,” but that is only if the lawyer actually goes to trial 
and gets a judgment from the judge or jury. Ifa case settles, it is not possible 
to go to a judge and get money for representing the prevailing party. Most 
cases settle, and therefore the lawyer is stuck with a contingency award, which 
would usually be very low. Plaintiffs have a low chance of winning, and some 
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lawyers can't afford to take these cases where the plaintiff is not going to pay 

the bill. 

MM-B: Just to go a little bit farther on that. So you are saying that this is not a 
group issue; the way it plays out in litigation is an individual issue. Wouldn't 
it be better to have proactive measures of diversity? For example, in France, 
there are more and more collective bargaining agreements on diversity issues, 
applying to people with disabilities and implementing voluntary compliance to 
do something different. This type of initiative would be less costly because the 
focus is on the group, the various forms of disabilities, and how the workplace 
can adjust to integrate several types of groups into the workforce—but this is a 
larger issue. 

You seem to be saying that the way the litigation plays out is not very effective, 
because no one wants to take the pay cases. In addition, these are individual cases, so 
the change they bring about in the workplace is slow. 

Rc: Your alternative would be what we call in the United States “affirmative 
action.” Many people in the United States are not very fond of affirmative 
action (a four-letter word in the United States). Do you see the semantical dif- 
ference? The United States favors reasonable accommodations but not affirma- 
tive action. 

Diversity initiatives in France are not necessarily seen as measures of 
affirmative action, where you have two individuals with similar qualifica- 
tions and you select the person who is a member of a protected group even 
if that person is less qualified. In France, diversity is really about preventing 
discrimination. The workplace is organized in a certain way so that, before 
employers make any selection decision, they are prepared to welcome people 
with disabilities. This is different from affirmative action in France, where it 
is associated with quotas. In fact, quotas exist for the hiring of people with 
disabilities. 

MM-B: As you said, the underlying principle is different, but collective bargaining 
agreements on diversity, mainly to address the integration of workers with dis- 
abilities, cannot be called affirmative action. There may be a need for a certain 
financial investment to promote this diversity, but it is not an order, as in some 
litigation in the United States. 

RC: The analogy in the United States would be the Title II’** approach, which 
is that buildings should be made accessible. Proactive approaches do make 
perfect sense. It is less expensive to make building accessible to begin with 
rather than retrofitting. 

In the workplace, efforts have been made for physical accessibility, but that 
is not good enough. For people with a mobility impairment, the world has 
been transformed because they can get around better than they could twenty 
years ago. Young people with disabilities are getting in and out of build- 
ings much better than when I was a young person. That helps the workplace 
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because it allows some people to work, but that is just the tip of the iceberg. It 

does not deal with all the problems that people with disabilities face. 

MM-B: So you could say we have the European approach in Title III. 

Could you not anticipate problems and apply a similar logic to other workers, 
such as older workers, parents with strollers, workers needing more flexible work 
hours due to work hardship or caregiving duties, for example? This is one direction 
were moving in in France: diversity initiatives that focus on shared needs of work- 
ers. Employers accommodating workers with disabilities could also analyze the jobs 
of other categories of workers requiring accommodation (workstation adaptations, 
flexible working hours and leave, greater access to training and career opportunities 
by improving the circulation of information in the company, etc.). 

Rc: You couldn't have the logic in the United States: the idea that people could 
take leave and not have their employment terminated. The problem in the 
United States is you are not compensated for that medical leave. So, how many 
people can afford to take leave? Obviously not receiving a salary is very prob- 
lematic in most people's lives. The very key is not losing your job for people 
who are in chemotherapy, for example, or recovering from giving birth. The 
FMLA [Family Medical Leave Act] was one of the first laws passed during the 
Clinton Administration.” That is more like the European approach to find 
the commonalities between parents, pregnant women, disabled workers, and 
older workers. (Interestingly, some parts of this law have been struck down as 
unconstitutional; it is hard to impose these kinds of rules on the public work- 
place in the United States.) 

[Later in the interview, Colker comes back to the topic of reasonable accommoda- 
tion. ] 

RC: I have not said much on voluntary compliance. There are many employ- 
ers that go out of their way to hire people with disabilities and accommodate 
them. I have worked with a fabulous university coordinator on disability 
issues. I think my employer does fabulous things to accommodate people 
with disabilities. So I do not mean to say that all employers do not comply and 
discriminate. I think, in the end, the ADA amendments will be taken seri- 
ously and will cause them to take a stand on their willingness to accommodate 
people with disabilities.” So I do think the 2008 amendments have had a 
meaningful effect on people's lives. 

The harder question is for those people who do not work in institutions like 
that and are subject to discrimination: do I think the amendments will have an 
effect on their lives? My answer is that I doubt it. They will face the same hurdles 
they always face—even worse in a recessionary economy—finding lawyers who 
can afford to take their cases and fight for them in a way that will let them prevail. 
With the recession, it will be harder to arrive at settlements. 

MM-B: Will employers use the undue burden defense, if accommodation creates 
this undue burden? 
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Rc: Employers have less money: their finances are tight, and they might choose 
not to spend money. You don't see this at the trial level in front of judges and 
juries. It is the argument the employer makes who then offers a settlement 
to plaintiff and the plaintiff agrees. So I am not optimistic for those plaintiffs 
who pursue litigation that the 2008 amendments will make a meaningful dif- 
ference in their lives. But I do think that the amendments will give room for 
employers engaging in good faith to make a difference in their lives. So it is a 
mixed bag. 

MM-B: So has the ADA sometimes prevented employers from hiring workers with 
disabilities? 

Rc: With the recession, it is hard for everyone right now and even more so for 
people with disabilities, even with the 2008 amendments. I don’t think the 
ADA can do anything about that. I find it difficult to tackle an employment 
rate through an antidiscrimination law. You are going to need another model 
if you want to tackle a higher unemployment rate: an entitlement model or 
court-ordered model or civil action model. And that is not going to happen in 
the United States. It isn’t going to happen anywhere. 


Comparative Perspectives 


Like disparate impact, the concept of reasonable accommodation created some- 
what of a revolution in American antidiscrimination law:?* it introduced an obli- 
gation for the employer to take action and accommodate qualified employees or 
applicants with disabilities who needed certain adjustments to perform the essen- 
tial functions of a job. A similar obligation to accommodate had already made 
its appearance in the United States in cases of religious discrimination, although it 
was not defined in Title VII of the CRA of 1964.7 

The Americans with Disabilities Act (ADA) of1990 not only bans discrimination 
against “a qualified individual, with or without a reasonable accommodation,” it 
provides a nonexhaustive list of concrete examples of such accommodation, which 
include “making existing facilities used by employees readily accessible and usable 
by individuals with disabilities” “job restructuring, part-time or modified work 
schedules, reassignment to a vacant position, acquisition or modification of equip- 
ment or devices, appropriate adjustment or modifications of examinations, train- 
ing materials or policies” and “the provision of qualified readers or interpreters.” 
So the statute is pragmatic and precise in this respect. 

The ADA was also ambitious in spirit.°* The lawmaker’s intention was, as Post 
mentioned, to define a framework integrating the differences arising from dis- 
abilities. Instead of attributing differences to individuals,*® the law acknowledges 
that the work environment and working conditions are often designed around a 
certain perception of the standard, typical worker.*** Once it has been established 
that an individual with a disability is qualified for a position, the employer and 
employee should agree on how to adapt the employment relationship to absorb 
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differences impacting job performance, which the employer had failed to take 
into account. This is different from affirmative action, which as Colker explains is 
perceived in an increasingly negative light in the United States. The aim is not to 
benefit less-qualified candidates to promote equal opportunity.*® Nor is the goal to 
compensate for an imagined inability for individuals with disabilities to perform 
to standards. The ambitious new vision of disabilities in the workplace proposed 
with the reasonable accommodation concept consists in assessing and remedying 
the shortcomings of the employment relationship. Although the mechanism tends 
to address individual situations, it undeniably has a systemic dimension as well. 

Employers may balk at making an accommodation if the associated cost” is 
excessive.*” As Colker explains, individuals with disabilities struggle to even reach 
the litigation stage, because the amount at stake is often too small to find lawyers 
who are prepared to take their case.” According to Colker, the ADA Amend- 
ments Act of 2008, which broadened the definition of disability after it was nar- 
rowly interpreted in a series of Supreme Court decisions, will not necessarily 
brighten the situation.” On the other hand, she says, for employers with a sincere 
desire to eliminate discrimination by accommodating individuals with disabilities, 
the amendments are helpful. Reasonable accommodation offers a functional view 
of disability discrimination, transforming a sanction into a mechanism urging 
employers to meet their employees’ needs (and not those identified by the occupa- 
tional physicians). The new approach can overcome the perception of individuals 
with disabilities as perpetual victims. 

The challenge here is to compare the U.S. definition of reasonable accommoda- 
tion with its European equivalent?’ and the “appropriate measures”? referred to 
in French labor law, usually in the context of a reassignment requirement.” In the 
private sector, case law rarely refers uniquely to the appropriate measures require- 
ment or the nondiscrimination principle.” This is particularly true in hiring, as 
more clearly shown in the deliberations of the HALDE:”* most often, litigation 
is based on the fact that employers violate their reassignment obligation, and the 
discrimination sanction is added. When employers do not accommodate, they pay 
a fine for not reaching the quota and having less than 6 percent of workers with 
disabilities among their employees. 

In European law,?” “instead of requiring people with disabilities to conform to 
existing norms,’ the aim of the appropriate measures requirement is “to develop 
a concept of equality which requires adaptation and change.” Eliminating the 
obstacles arising from the interaction between individuals with disabilities and 
their physical and social environments that prevent them from performing a spe- 
cific task or job in a standardized manner’” is an unfamiliar concept in many EU 
countries and is not explicitly stated in EU law.’ The United Kingdom, Ireland, 
and Sweden are the only countries to have enacted law incorporating this idea 
prior to the passing of the Employment Equality Framework Directive 2000/78 
and the development of case law on the subject.?” Recent European case law, 
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inspired by the UN Convention on the Rights of Persons with Disabilities, has 
been more vigilant concerning the scope of the European obligation to provide 
“appropriate measures”**° and its implementation by Member States.** 

The concept of appropriate measures, however, does not fully reflect the con- 
troversy over reasonable accommodation. The two main problems arising in 
enforcement involve the scope of the requirement and the meaning of the term 
reasonable, which is not necessarily synonymous with appropriate: what extent of 
accommodation is considered to place a “nonexcessive” burden on the employer, 
and what type of accommodation is necessary or effective? When considered 
under the lens of contract law, appropriate seems to carry a less precise meaning. 
In assessing the balance of contractual obligations, both the employer’s commit- 
ment to adjust the job and the adaptation required by the employee with a dis- 
ability must be executed in good faith. This evaluation could be based on the legal 
reference to the “reasonable” nature of the accommodation. 

In addition to “appropriate measures,’ employers in France must comply with 
a requirement to reassign employees who are unable to perform their job due to 
an accident or illness, whether or not it was tied to their work. Is the legal basis 
the same for these two obligations, which both aim to protect employment??” 
Outside of those cases where a dismissal is found after the fact to be discrimina- 
tory and must be sanctioned by reinstatement,” appropriate measures such as 
the reassignment requirement primarily seek the continuity of the employment 
relationship.*** However, unlike the failure to take appropriate measures, a fail- 
ure to reassign employees who are unfit for their jobs? does not always produce 
the same consequences. Some courts classify this failure to reassign as a dismissal 
without genuine and serious cause,” while others pronounce the dismissal void.” 
Some terminations of employment are voided when employers have not followed 
the proper procedure in reassigning the employee, in particular regarding manda- 
tory medical examinations,” or when employees have been subjected to harass- 
ment due to their incapacity for work”® or have been pressured to resign due to 
this inability.” 

The application of both norms (a discriminatory violation of the duty to reas- 
sign) would constitute the appeal of this sanction—voiding the dismissal—for 
failure to reassign a qualified employee with a temporary, partial, relative, or 
permanent disability. The two obligations—to reassign and to take appropriate 
measures”’—could be combined and definitively abolish the idea that the inabil- 
ity to perform is a fault on the part of the challenged employee.” According to 
some scholars, the duty to reassign would amount to an obligation to combat dis- 
crimination.”? Some courts are clearly progressing in this direction, even if other 
elements are often presented to reveal the discrimination, such as a disciplinary 
sanction.” 

The difficulty posed by this combination of concepts is that assessing whether 
an employer has fulfilled the duty to reassign depends on the recommendations of 
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the occupational physician and compliance with the proper procedure document- 
ing the inability to work. This medical view of the inability” as a deficiency with 
respect to employability” is the basis on which reassignments”* are proposed. 
A preferable approach would be to examine how the work relationship is inad- 
equately adapted to the qualified employee’s needs.” 

Is the difficulty caused by the fact that employability and, consequently, unem- 
ployability are not legally defined? An occupational physician determines whether 
an employee is fit for work by comparing the employee's ability with the position 
to be filled. There is no room here for a quantitative assessment of invalidity or 
reference to objective criteria. Full responsibility for the decision is borne by the 
physician, unless a labor inspector is called in. This is a performative procedure 
because there is no reference to a preexisting category. Does this “flexibility” 
afforded by the law, in allowing for case-by-case assessments, also create a risk of 
discrimination in assessing what measures are appropriate? 

It is only when the employment relationship has been terminated that antidis- 
crimination law comes back into play.” A judge will pronounce void a dismissal 
that does not specify the impossibility of reassigning the employee to another 
position,’ if the employee's health is given as justification of the dismissal,’ or a 
dismissal pronounced following an examination of the financial consequences of 
replacing the employee considered unfit for the job.3°* So rather than promoting 
work arrangements enabling the moderate presence of certain more vulnerable 
workers in the organization through remote work, antidiscrimination law tends 
to focus only on the absence of these workers from the workplace. Its vision of the 
unfit employee is implicitly negative, in comparison to conceiving work adjust- 
ments as part of the appropriate measures required by antidiscrimination law. The 
Cour de Cassation is patently aware of this difference, since the Court ruled for the 
first time, in a case where the employer calculated working time on a less favorable 
basis for the employee who was absent on sick leave, that indirect discrimination 
on the basis of sickness had occurred.3* 

Finally, a comparison of “appropriate measures” and “reasonable accommo- 
dation”>°* should not be confined to commonalities in the nature of the require- 
ments they impose—an obligation to take action—while antidiscrimination law 
generally indicates a prohibition of action. Reasonable accommodation requires 
the employer, the judge, and the plaintiff alike to focus on an aspect that is increas- 
ingly discussed: the assessment of “capability“°” as the potential?’ of a salaried 
employee with any form of disability or incapacity for work. This approach 
assesses the employee's freedom to access rights rather than promoting equality. 
In other words, the focus is on the individual's capability or potential to choose to 
perform a job rather than an inability or lack of freedom to choose to perform the 
job as others do. The logic is that since the work environment has not been set up 
to capture the potential of qualified (and only qualified) workers who can perform 
the essential (and not the marginal, nonessential) functions of the job, employers 
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then propose adaptations to the work or the work environment to benefit from the 
employee's potential, in accordance with the extent of the employee's needs and the 
company’s resources. This balancing of interests does not stigmatize individuals by 
highlighting an inability to perform: from an antidiscrimination perspective, the 
duty to adapt should not fall solely on the employee’s shoulders. 

The French procedure for determining reassignment, based on a medical 
perspective of disability,*° is inherently focused on these limitations of ability. A 
likely reason for this is an administrative desire to align this requirement with 
allowances and benefits provided for by employment, health care, and social secu- 
rity laws in France. A more explicit reference by judges to appropriate measures 
beyond the reassignment requirement would probably reinforce the legitimacy of 
the employee's expectations and rights. The motivation for taking these measures 
is not only the employee's health, protected by the social security regime, but the 
employee's inherent professional skills, which can be potentially enhanced by the 
“disability.” However, recent French case law seems to maintain the focus on smok- 
ing out discrimination in collective bargaining agreements based on compensa- 
tion for employees unfit to work." 


Discrimination and Harassment 


Harassment can be a sign of individual and systemic discrimination,’ so by 
detecting harassment, employers can prevent some forms of discrimination. In 
France, the concepts of moral harassment and sexual harassment first developed 
outside the realm of discrimination law.” 

In the United States, harassment is inextricably tied to discrimination. As a 
judicial concept, it emerged in the context of racial discrimination* and was then 
expanded to include sexual harassment and unwelcome conduct based on sex 
and other discriminatory grounds. The following conversations with scholars 
reveal the systemic nature of harassment, regardless of the ground of discrimina- 
tion. Sexual harassment in the United States is not limited to quid pro quo harass- 
ment, in which a superior offers employment benefits in exchange for sexual 
favors, but also covers same-sex harassment.” Litigation also considers the later 
repercussions of harassment on employment,” whether or not the sexual relation- 
ship was consensual at a given time. 

An evolution has been observed in French case law before the enactment of 
the new law of 2012,** which now addresses harassment incidents between col- 
leagues occurring outside the workplace. France’s definition of sexual harassment 
has been inspired by European law™ and is also included in its criminal code.*° 
Article 2 of Directive 2006/54/EC defines sexual harassment as “where any form 
of unwanted verbal,*” non-verbal or physical conduct of a sexual nature occurs, 
with the purpose or effect of violating the dignity of a person, in particular when 
creating an intimidating, hostile, degrading, humiliating or offensive environ- 
ment.” No repeat conduct is required. Since France adopted Law No. 2012-954 
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of August 6, 2012, Article L.1153-1 of the French Labor Code addresses two sce- 
narios: (1) sexual harassment consisting of repeated words or behavior with sexual 
connotations that violate the dignity of a person due to their degrading or humili- 
ating nature or create an intimidating, hostile or offensive situation for the person, 
or (2) conduct assimilated to sexual harassment, consisting of any serious form of 
pressure, even where there is no repetition, used with the real or apparent aim of 
obtaining an act of a sexual nature, whether for the benefit of the person engaging 
in the conduct or a third party.” It is noted that the first prong of the new defini- 
tion refers deliberately to a “hostile situation” instead of a “hostile environment,” 
explicit in EU law, as if the word environment is too vague and reflects resistance 
on the part of the French legislature regarding the possible systemic nature of 
sexual harassment. 

In French law, it was probably necessary to first take the route of discriminatory 
harassment based on sex in order to introduce the notion of sexual harassment 
focusing on the consequences of that harassment: namely, the creation of a hostile 
environment linked to a particular ground. The law of May 27, 2008, adapting 
antidiscrimination provisions in the French Labor Code, eliminated the need for 
harassment to be a repetitive act and included as prohibited discrimination any 
act based on a protected ground and any act with a sexual connotation suffered by 
a person with the aim or effect of violating his or her dignity or creating a hostile, 
degrading, humiliating, or offensive environment. Recent case law distinguishes 
separate and cumulative remedies for harassment and discrimination.*? 

Despite this cacophony of definitions, French courts have begun to address 
cases of sexual harassment having the same consequences as psychological harass- 
ment.34 But even at the European level, some commentators question the relevance 
of Europe's definition of sexual harassment as only a form of sex discrimination.” 
American scholars shine the light on issues such as abuse of authority, individual 
and institutional causes, and impact on employment relationships for the different 
forms of sexual harassment. 


Vicki Schultz talks about sex segregation, stereotyping, and sexual harassment. 


MARIE MERCAT-BRUNS: Am I simplifying if I say that you have a structural view 
of the workplace and how it can exclude women or make it difficult for them to 
have significant careers, and you contrast that with a very strong focus in the 
United States on stereotypes? In France, there is less reflection on the impact of 
stereotypes. There is a criminal sanction for racist insults, but before passing the 
law, the prohibition of sexist comments was taken out. 

VICKI SCHULTZ: I think there are different ways of understanding stereotyping. 
I am less interested in things like the IAT Implicit Association test (Harvard) 
and the sort of cognitive approach to stereotypes, but I am terribly interested 
in stereotyping as a basic social psychological phenomenon. The way I view it, 
a focus on the harm of stereotyping is not at all at odds with the focus on the 
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structural forms of discrimination I have mentioned. In fact, the two support 
each other. 

There is a large body of research by both sociologists and psychosociolo- 
gists that I have drawn on fairly strongly in my own work, which shows the 
dynamic interaction between these two phenomenons. For example, it’s pretty 
widely understood where women, or any group, are part of numerically rare 
group; for example, there are very few women among the skilled trades. A 
handful of women and a zillion men are carpenters. You can expect those 
women to be stereotyped: stereotyping arises, is more prevalent, in contexts of 
segregation where a new group is numerically scarce. We don't really under- 
stand why this is the case; there are different theories why this would be the 
case. That is the bad news. 

The good news is, in contexts where integration is achieved and there is 
a fifty-fifty representation of those two groups, the problems that are associ- 
ated with stereotypes tend to decline. For example, there is research showing 
that when it comes to sexual harassment and sexual comments, which can 
be perceived as very threatening by women where they are numerically rare, 
[in environments] where women are well represented and well integrated, 
sexualized comments are not even perceived to be harassment. This suggests 
that segregation creates a background context in which the same behavior can 
be understood as threatening or sexist in the highly segregated environment 
or as nonsexist or nonthreatening in the context where women have greater 
numbers and perhaps more power. So I think it is very important to under- 
stand stereotyping both from the perspective of those who do the stereotyp- 
ing and from the perspective, as social psychology is pursuing, of those who 
are subjected to stereotypes as well, and to understand the linkage between 
the cognitive and social phenomena of stereotyping and the larger structural 
context of segregation in which that conduct appears. 


Comparative Perspectives 


A comparative analysis of the concept of sexual harassment should begin with a 
brief look at how American legal scholarship and judicial decisions shaped harass- 
ment as a form of sex discrimination.° This legal approach has sparked criticism 
from scholars for its role in crystallizing a certain perception of gendered identities 
and of sexuality between men and women.” United States case law has enshrined 
two forms of sexual harassment: quid pro quo harassment, involving the solicita- 
tion of sexual favors,** and harassment creating hostile environment.” 

Vicki Schultz’s ideas on how anti-harassment norms can form the core of a 
wider reflection on systemic discrimination are echoed in the following comments 
by employment discrimination expert Susan Sturm: 


SUSAN STURM: Think about sexual harassment: sexual harassment is a problem 
that requires a systemic look—not only looking at the problem, but looking 
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at the workplace you would like to create. There is a need for women of color 
to be full participants in a workplace: they cannot fully participate if they are 
located in only one portion of the organization that is stereotyped in a certain 
way, which makes it more likely they will harassed. You have to be able to ask 
those types of questions. The question of how to address this requires engag- 
ing on what it means to have a workplace environment that is responsive to 
the needs and interests of women, and employees more generally, even though 
that is not the employment discrimination question. 


In her commentary and in-depth research on sexual harassment, Schultz 
explains that a correlation can be drawn between sex segregation in an occupa- 
tion and the likelihood that women performing occupations in which they are 
a minority will be harassed. She also argues that too much emphasis on sexual 
conduct in harassment can be harmful to all employees. Her observations, 
which also draw on other sociological studies, have been used in litigation and 
challenge the sources and systemic effects of sexual harassment. According to 
Schultz, sex discrimination in employment tends to condition workplace behavior 
and is responsible for an occupational segregation by gender in which secretarial 
tasks are predominantly performed by women and construction site supervision 
is mainly reserved for men." American scholars have exposed the dissuasive effect 
of harassment, which can discourage qualified candidates from claiming their 
rights to training or promotion in certain professional sectors, without any specific 
discriminatory act committed by the employer against women or minorities.>* 

What is interesting about this American approach, with respect to French and 
European law, is that it directs the analysis toward the nature of the work rela- 
tionship and work organization causing the harassment rather than toward the 
individual injury suffered by the victim of the harassment. This is where the U.S. 
perspective intersects with new orientations in the French treatment of sexual 
harassment and psychological harassment,” with the latter form involving a dif- 
ference in treatment that is not necessarily tied to a prohibited ground. 

As in the United States, legal definitions of sexual harassment in France and 
Europe have evolved and are no longer focused on the power imbalance between 
the harasser and the victim or the sexual nature of the harassing conduct but 
increasingly on the nature of the work relationship between the two parties.» 
The new law also sanctioning the crime of sexual harassment” provides a more 
explicit vision of the dynamic of sexual harassment. The new provisions filled the 
gap left when the Constitutional Council ruled on May 4, 2012, that the provisions 
on sexual harassment (Article 222-33) in the French Criminal Code were insuf- 
ficiently precise and therefore unconstitutional.** 

Regarding civil lawsuits, France has taken an important stride forward by mov- 
ing past the traditional distinction between harassment occurring inside and out- 
side the workplace. In the past, this distinction has allowed certain employers and 
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offenders to go unpunished,” even though today the difference in age can con- 
tribute to the presumption of sexual harassment.* Judicial decisions have enabled 
certain conduct to be defined as sexual harassment based not on the time or place 
it occurred but on the work relationship between the people involved.*” 

The fact that the roots of sexual harassment are embedded in the work relation- 
ship supports the need for workplace prevention initiatives.” These initiatives can 
include an obligation to act: if both horizontal and vertical gendered segregation 
in the labor market is a factor of sexual harassment, then individual sexual prac- 
tices are not being blamed. Instead, one should seek out the structural causes of 
sexual harassment, such as neglecting the interests of women in male-dominated 
work environments or favoring the interests of men in a female-dominated work 
environments. Without venturing into an analysis of occupations by gender, it can 
be observed that certain work environments are more hostile to women, in terms 
of meeting organization, working hours, access to training, and promotion, for 
example. 

Psychological harassment, or “moral” harassment as it is known in France, 
has no legal counterpart in the United States, where harassment must be of a dis- 
criminatory nature to be actionable. However, an analysis of the consequences 
of harassment—harm to the employees dignity, physical and mental state, and 
future career—can be a part of a more general search for the causes of differences 
of treatment of employees.’ Unlike an isolated act of discrimination, harassment 
pollutes and contaminates the work environment (the metaphor is important).3” 
The development of sexual harassment laws in the United States and Europe 
crossed paths at this juncture. Laws prohibiting harassment based on race in the 
United States led to the recognition of sexual harassment as a difference in treat- 
ment affecting the work environment. Meanwhile, in France, moral harassment 
was first used as a framework to appraise the arbitrary deterioration of workplace 
relationships, before the European lead was followed and harassment was declared 
to be a form of discrimination3* 

Where the French have innovated is in incorporating sexual harassment issues 
into the employer’s obligation to provide a safe and healthy workplace: this 
removes the need to prove the intent to harass and helps to destigmatize employees. 
There is no need to communicate complaints to the sexual harasser, as the Cour 
de Cassation has more recently specified.** By requiring employees to take pre- 
ventive action against harassment in the workplace and sanctioning management 
practices that harass employees, this approach adds a robust structural dimension 
to the French definition of harassment that seems stronger than its U.S. equivalent. 
To establish that harassment has occurred, instead of proving that the harasser is at 
fault, victims can provide more specific evidence of the existence of repeated acts 
of harassment** and their repercussions and more easily obtain compensation. 
This sends a systemic message to employees: “If you produce this behavior, it is 
already too late; you have failed to identify working conditions leading to excessive 
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harm to workers, regardless of the specific profile of the harasser.” A work environ- 
ment that is not designed to prevent such arbitrary acts is a hostile environment” 

Judges in the United States have invited employers involved in sexual harass- 
ment cases to implement measures to prevent such behavior. In instances of both 
hostile environment harassment and quid pro quo sexual harassment, employers 
were found guilty if there were no adequate grievance procedure accessible to the 
victim or to other people having witnessed the harassment. As a result, as the soci- 
ologist Frank Dobbin commented, most companies set up procedures to facilitate 
the in-house complaints process. These procedures were then used as a defense 
against individual claims of harassment. 

As Lauren Edelman’ comments in her co-authored work and as Dobbin 
explains in his book on equal opportunity, while this type of bureaucratization 
of sex harassment claims does not necessarily prevent harassment from happen- 
ing, it provides a potential defense for employers. The U.S. Supreme Court clearly 
supports this view: in a case of hostile environment harassment, it asked the lower 
courts to determine whether the employer had made efforts to prevent harass- 
ment by creating an effective grievance procedure for victims.*° The implication 
is that, in the United States, employers have an obligation of means, represented 
by grievance procedures, for example, and not an obligation of results, as is the 
case in France, in fighting workplace harassment. More generally, this comparison 
points to a need for caution with respect to company norms or procedures: they 
propose apparently systemic solutions to individual behaviors that probably have 
systemic roots. The apparent neutrality of an internal policy such as whistle-blow- 
ing procedures do not in themselves guarantee a workplace free of discrimination 
or harassment. Investigations can lead to intrusive questioning of workers without 
anticipating some of the consequences of these investigations, as the recent French 
case law has shown. They serve as evidence of the “good faith” of the employer, 
seen to have limited power to prevent the risk of occasional deviant acts commit- 
ted by individuals in the company. 

The obligation in France to provide a certain result—a safe, healthy workplace— 
ensures that the mere existence of possibly superficial initiatives, to prevent 
psychosocial risks in the case of moral harassment, for example, is insufficient. 
Because employers have an obligation of result, if harassment is proven, judges 
can immediately conclude that the initiatives are insufficient. However, in recent 
cases of moral harassment, judges have considered that remedies can be evaluated 
separately: those based on a lack of prevention of the employer, on the one hand, 
and those compensating a personal harm to the worker, on the other. 

As a final observation, in Europe, workplace harassment is mainly interpreted 
as an attack on an employee's dignity, which can also be disempowering. A 
dignity-oriented strategy might just be less stigmatizing in terms of gender: it 
emphasizes that the harm can be suffered by individuals regardless of sex. The 
incorporation of dignity into the definition of harassment was inspired by the 
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German constitutional tradition and its fundamental rights, although equality 
strategies were very effective in fighting harassment in the United States. Susanne 
Baer suggests combining these two concepts, equality and dignity, and promoting 
“a call for equal respect, for dignified equality. ... Sexual harassment law, . . . froma 
comparative perspective, seems to be best grounded in this interrelated approach. 
The question is not ‘dignity or equality?’ but what features the law has to offer to 
guarantee individual dignity on an equal basis for all”34 

The following chapter will look at how these aspects of direct and indirect dis- 
crimination can be applied to various grounds of discrimination. 


5 


The Multiple Grounds of 
Discrimination 


Antidiscrimination legislation in every country contains an enumeration of pro- 
tected grounds for discrimination, with the list often growing longer with each 
passing year. This corresponds to the logic of the law, which is rooted in the prohi- 
bition of differences in treatment based on specified categories, unlike norms that 
are derived from the principle of equality. These inventories like the list established 
by the European Convention for the Protection of Human Rights, are not neces- 
sarily exhaustive.’ And, despite the many grounds listed—more in France than in 
other countries,” such as the United States*—rarely do they come accompanied 
with precise definitions. For example, age and sex. Once considered, perhaps, to 
be straightforward, objective traits, debate has now arisen about what exactly is 
meant by these terms. Sex, or gender? Youth, as well as old age? By examining 
how courts have applied the notions of direct and indirect discrimination, it is 
possible to obtain some indication of the contours of these grounds. The courts’ 
decisions have expanded the application of these notions, changing the context 
in which the grounds are invoked in the different countries.* But might not the 
most cogent question be, What person are these prohibited grounds trying to 
protect and liberate from all forms of workplace discrimination? Is it possible to 
fight discrimination in this way without inevitably revealing tensions surround- 
ing the identity of the legal subject—the person’ whose individual characteristics 
are being eradicated? Doesnt the search for discriminatory impacts, which is the 
substance of establishing indirect discrimination, necessarily affect individuals? 
What is this impact? From a different angle, lets imagine how multiple categories 
of discrimination might apply to the same person.° What does this combination of 
categories say about the very nature of the discrimination and the effectiveness of 
antidiscrimination norms? 
145 
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I. WORKPLACE DISCRIMINATION AND THE PERSON 


In this conversation, Robert Post illustrates the implicit questions about the defini- 
tion of a person that are raised by antidiscrimination law. 


MARIE MERCAT-BRUNS: Continuing with other questions outside of collective bar- 
gaining, what conceptions of the person does antidiscrimination law presuppose? 

ROBERT POST: Antidiscrimination law presupposes different concepts of law 
and, as it enforces antidiscrimination rules, it sets forth the notion of what 
people are and aren't. In some parts of antidiscrimination law, the person has 
no sex. In some parts of antidiscrimination law, the person has no color. But 
in other forms of antidiscrimination law, the issue is more complex. This is 
an example: a bank has men tellers, and the rule says men can’t wear dresses. 
Antidiscrimination law in the United States says that that is not based upon 
sex. What does it mean logically? 

What it means is not a logical point, because antidiscrimination law is not 
about logic: it is about what sort of persons we want the law to recognize. We 
want persons who essentially abide by certain dress codes—but not essentially 
in the sense that the work is given out according to a sex line base, or whatever. 

So, as you follow through the various laws, you can reverse engineer the fact 
that these come from certain conceptions of the person, and these conceptions 
are what is most often in conflict in debates on antidiscrimination law. 

MM-B: What do you think about dress codes personally? 

RP: I think that you can follow this as a matter of action and not abstract prin- 
ciple: antidiscrimination law is not about abstract principle, so to imagine 
a form of law that is so disruptive of ordinary social conventions and social 
norms is utopian and would not be publicly accepted. I myself as a lawyer 
wouldn't want to go there, although I can see a role for people who are push- 
ing toward a gender-neutral concept of antidiscrimination law, that is, a queer 
theory of the person. 


Comparative Perspectives 


The question of the person protected by antidiscrimination law will be reexamined 
in later discussions of discrimination on the basis of sexual orientation, of queer 
theory, and of discrimination on the basis of religion. Another crucial question is 
whether, depending on the ground of discrimination, the antidiscrimination law 
seeks to promote equality or promote freedom. 


II. RACIAL DISCRIMINATION 


I will begin by looking at racial discrimination because it largely served as an 
antidiscrimination model in the United States for all antidiscrimination norms.’ 
Since race was quickly understood to be a stigmatizing social construct with no 


THE MULTIPLE GROUNDS OF DISCRIMINATION 147 


biological or natural basis, evidence of racial discrimination did not involve a defi- 
nition of this ground.* As of the postwar period, international treaties prohibited 
race discrimination, while sex discrimination served as the model for antidiscrim- 
ination in Europe via the Treaty-enshrined principle of equal pay for women and 
men.’ Our scholars often highlight the distinctive character of the race ground by 
showing how analogies with other protected grounds can be problematic. David 
Oppenheimer has published extensively on antidiscrimination law in the United 
States and in Europe. In the interview excerpt that follows, he discusses the exis- 
tence of race as a social construct. 


MARIE MERCAT-BRUNS: If I understand you correctly, in coining the term 
diversity, you raised the issue of identity, but certain critics say that there is no 
specific racial identity. What do you think about that? 

It is very hard to define racial identity. Is it diversity in the sense that each 
one of us is unique, or is there a specific racial cultural identity, or maybe a 
cultural identity linked to race? Or is the general principle the fact that we are 
not denying difference when we look at equality but instead promoting difference 
with specific identities? 

DAVID OPPENHEIMER: Race is a social construct. So obviously race has no 
importance in biology aside from a few diseases that tend to be disproportion- 
ate in certain racial groups. Even the existence of a racial group is something 
we create socially. 

But we do create them socially, and sometimes the majority creates minor- 
ity identities in order to identify others as being “others’—as having another 
identity. It becomes a tool of discrimination and inequality. 

But sometimes people looking for a sense of personal identity and commu- 
nity identify based on race and ethnicity, or religion, and though we deplore 
discrimination against people because of race, ethnicity, or religion, that does 
not mean it’s illegitimate for people to feel a sense of identity based on those 
criteria. Sometimes that identity is the result of having a common experience 
of oppression. 

White people are the majority in the U.S. both in terms of being the 
numerical majority and being the dominant group in terms of power, political 
influence, and culture. This is particularly true of white Christians. Americans 
who are members of minority groups often sense their experience—their out- 
sider status—as providing them with a common identity based on that status. 

It is not simply imposed on them by the majority. They experience it in 
a positive way. For example, consider the black empowerment movement 
throughout the 1960s and thereafter. 

MM-B: The Black Panthers? 

po: Not necessarily. The Black Panthers were part of a much larger social move- 
ment for black people to be proud of their identity. “Tm black, ’m proud, Pm 
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beautiful” It opened up recognition that there are cultures of blackness in 
America. 

MM-B: That’ not a problem for you. 

DO: It is not a problem when we are talking about black people self-identifying, 
recognizing, and legitimizing their own identity. 

MM-B: Is it a question of being a part of? 

DO: Yes, it is a question of being a part of, a question of membership, a question 
of identity. 

MM-B: Doesn't being a part of also mean “I am part of because I am excluded 
from something else”? 

po: I havea sense of identity as a law professor and it gives me a sense of affinity 
with other professors. Some would say this is a sort of negative identity. They 
dislike law professors. I would say I am happy to be part of a community of 
law professors. It is part of my sense of identity. 

I also have a sense of identity as someone who loves to ride a bicycle, 
and that’s part of my sense of identity too. I also have a sense of identity as 
someone who grew up in New York, and I feel a closeness with people who 
live in New York, who grew up in New York, and when I meet them, we find 
common ground through our common affection for New York. I am a Franco- 
phile. I love France. I feel entitled to be very critical of French racism because 
I love France, and that’s part of my sense of identity. 

I am also Jewish although not a religious person, so it is not so much a reli- 
gious identity, but it is certainly part of my cultural identity. To some extent, 
that identity is an outsider identity. In France, the grandchildren and great 
grandchildren of Jews who were French citizens and who were themselves 
Christians, Catholics, who had been baptized and whose parents had been 
baptized, were nonetheless identified as Jews under the Vichy regime—as out- 
siders subject to exportation and extermination. That was an identity imposed 
from outside. But it does not make it illegitimate for Jews or descendants of 
Jews to have a sense of Jewish identity. 

MM-B: The possibility of a negative cause of exclusion doesn’t make the category 
illegitimate? Is that it? I am more familiar with the idea stated in case law 
on equal protection of the laws (referred to in the Supreme Court decision of 
Carolene Prods.'°) that racial minorities are historically isolated minorities 
(‘discrete and insular minorities”). Is this also what you are talking about when 
you talk about identity? But your identity, defined by your affection for New 
York or France or as a faculty member, does not have this historical dimension, 
other than your Jewish identity, for example. 

po: Consider the Bakke"! decision, which says a university may use race as 
one of the diversity criteria in attempting to select a diverse class. Justice 
Powell says an affinity for music, coming from a small town, speaking mul- 
tiple languages, or being African American are four examples of the kind 
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of diversity that a university may legitimately consider in its admissions 
policies. 

MM-B: So there are different forms of diversity? 

DO: One of the tough questions is whether diversity is simply a code word for 
“racial minority” or a broader concept of wanting multiple points of view and 
multiple kinds of experience. 

I had a conversation a few months ago with a student who signed up for 
my class, and she told me she was a little worried because she knew I was very 
liberal, and she was the leader of the Federalist Society.” I told her I had read 
she was active in the Federalist Society and I was thrilled, because it is great to 
have ideological diversity in the classroom; it means we will have much more 
interesting discussions because we will have a much wider range of points of 
view, and we all learn more under those circumstances. 


Richard Ford, followed by Julie Suk, responds to the idea that there is a hierar- 
chy of grounds of discrimination. 


MARIE MERCAT-BRUNS: When I listen to you, what seems to underlie your 
thoughts is the idea that there is a hierarchy among the different types of dis- 
crimination. If you can’t go that far, it doesn’t bother me. Some doctrinal work 
says there is absolute discrimination. 

For example, spurred by European law, France only recently introduced 
legal justification for differences in treatment based on any ground, including 
race, when it constitutes “a genuine and determining occupational requirement, 
provided that the objective is legitimate and the requirement is proportionate.” 
Exemptions for other grounds, such as sex, pregnancy, and differences like 
disability or age, already existed, and it is presumed that in certain cases they 
can justify a difference in treatment in employment. There is a sort of implicit 
historical hierarchy. 

I will tell you why this is a big issue in France: our legislation does not dif- 
ferentiate as much as American law between prohibited grounds for discrimi- 
nation. Even if there are possible differences in treatment in law based on age 
and disability, if they are legitimate and proportionate, then the concepts of 
direct and indirect discrimination and the system of proof of discrimination is 
the same regardless of the ground invoked. In the United States, however, there 
are different statutes for different criteria: Title VII of the Civil Rights Act of 
1964, the Pregnancy Discrimination Act (PDA), the Age Discrimination in 
Employment Act (ADEA), and the Americans with Disabilities Act (ADA). For 
example, indirect discrimination based on age was recognized quite late, and 
the system of proof of discrimination based on age is not exactly the same: the 
requirements for proving discrimination based on age are higher. So do these 
legal differences reflect a hierarchy or ranking of cases of discrimination depend- 
ing on the protected category? 
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RICHARD FORD: I wouldn't want to say it is more important to eliminate race 
discrimination than it is to eliminate sex discrimination. That would be 
wrong. But they are different. The types of social practices that the law is try- 
ing to counteract are different. There are different implications, and so there 
ought to be differences in the way we go about implementing those poli- 
cies. Unfortunately, sometimes what happens is people draw the analogy too 
quickly without attending to the differences. You often hear: “Well, if this was 
race, no one would allow it; therefore you can’t allow it here.” So in that sense, 
you can understand why the United States Supreme Court said racial classifi- 
cations receive strict scrutiny and sex discriminations receive what they used 
to call when I was in law school intermediate scrutiny. 

MM-B: It is not called that anymore? 

RE: There used to be an idea that there was this kind of three-part standard, but 
now rational basis standard" has kind of merged into intermediate scrutiny in 
an interesting way. 

The idea is we should look to the purposes of the law: for instance, one of 
the unfortunate consequences of saying that racial classifications get strict 
scrutiny is that it has been more and more difficult to have things like affirma- 
tive action. In my view, that is a perverse result. In that sense, the hierarchy 
of concern, with race at the “top” has actually made it harder to remedy race 
discrimination than it is to remedy sex discrimination, for instance, which it is 
understood not to receive strict scrutiny. 

But we can see the way a separate whites-only bathroom and a black 
bathroom is very different from a separate men’s bathroom and women’s 
bathroom. And it is silly to suggest if we would not allow racial segregation 
in the bathroom, therefore we cannot allow sex segregation in the bathroom. 
You can make an argument against sex segregation in bathrooms, but it is not 
the same thing. Yet some people make that argument because they are kind of 
enraptured with these conceptual approaches and they are not thinking of the 
practical implications on the ground. 

MM-B: What are the purposes of the law? How are they different? 

RF: In order to understand the law against race discrimination, you need to look 
at the practices of race in the United States. We are talking about this country 
and how it has evolved, and there are very specific practices. For instance, it is 
not an accident that the law tried to invalidate racially segregated bathrooms, 
because racially segregated bathrooms were one of the major symbols of 
Jim Crow segregation. They were set up and designed and had the effect of 
sending a message of contempt for black people. If there had been a different 
history, maybe no one would care. 

MM-B: So history has a big influence. 

RF: Yes, it should. 
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MM-B: So it is not something objective. You are not looking at the difference of 
treatment, outside of history, and saying there is something wrong about this. 

RE: I dont think you can do that in the abstract. It has got to be embedded in 
history and social context, and that’s how we can understand why a practice is 
objectionable and deserves the extraordinary condemnation of the law. 

Let’s face it: for the most part, we let employers and proprietors make dis- 
tinctions between people on all sorts of bases, and the law doesn’t intervene, 
even when it is arbitrary, even when it is unfair. 

There is a list of categories that we think are particularly problematic. There 
is a reason we picked those. That is because there is a history of discrimina- 
tion, a history of irrational aversion, and there are social problems and dislo- 
cations that result from that. 

Now, for sex, there is a different history; there is a different set of practices 
and a different set of problems—no less severe, but different. So it makes sense 
that you would have somewhat different interventions. 

When you look at disability, when Congress passed the ADA, they had 
a sociological finding, which is in the Congressional Record, that disabled 
people were shut out of the labor market and were disproportionately poor, 
indigent, and unable to be integrated in any significant way in the mainstream 
economy or social life. That was the reason for the ADA. 

Is that in a different place in the hierarchy? I don't know because in fact 
ADA, unlike Title VII as applied to race and sex, requires accommodations. 
Title VII requires accommodations in the religious context, too, but only 
when the cost to the employer is minimal—the ADA requires accommoda- 
tions that can be quite costly. 

So the ADA requires special treatment. Now, why? Not because discrimi- 
nation against the disabled is more important, but because it is a different 
kind. In order to integrate disabled people in the workplace, they need accom- 
modations. There are differences. If you are in a wheelchair, you need a ramp; 
if you are blind you need braille, and we could go on. Now the law is trying 
to balance the interest of integrating the disabled person with the cost to the 
business or the enterprise in question. 

MM-B: You seem often to come back to the idea of balancing of interests. To you, 
norms are often linked to that application. 

RF: Asa practical matter, yes. Yes. When you really drill down, that is what we 
are doing. Lawyers don't like to talk about it in that way. So what we like to say 
is we are eliminating bias, we are eliminating bad motivations. We are trying 
to wipe that out. We are setting up an even playing field. 

Even when you are dealing with a situation that requires costly accom- 
modation, it is understood under the rubric of discrimination; if you don't 
reasonably accommodate, then that is discrimination. But the truth is that we 
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are doing something different, something that cannot quite be understood in 
practice as just getting rid of bias. 

What we are really doing, what the courts are doing, and what we want the 
courts to do ideally, is strike a balance between what the employers have done 
in the past, what is easy to do because it is familiar, and a social policy that an 
individual employer might not take up on his or her own but that is important 
for social harmony between various groups and to help subordinated groups 
throw off the burden of the past. 

It is easy to see that in the disability context, when you are often talking 
about costly accommodations. There is no way of making the case to the 
employer that he or she is just as well off making the accommodations as 
not making the accommodations. The accommodations are expensive and it 
would often be better for the employer not to make them. But you can cer- 
tainly make the case that society is better off for making the employer do it. 


Julie Suk also considers the idea of a hierarchy of grounds of discrimination. 


MARIE MERCAT-BRUNS: I would like to come to another question and actually 
tie together two questions: I think a comparison between French and American 
law is also useful for understanding in what respect there might be a hierarchy 
between grounds of discrimination. Do you think France and the United States 
see discriminations based on race, gender, and age differently, in a hierarchy, 
somewhat like the different standards of scrutiny of the U.S. Supreme Court: 
suspect classifications, intermediate scrutiny, and rational basis? 

JULIE SUK: I think both legal systems view different grounds of discrimination 
differently, and how they do so differs. In the United States, equal protection 
analysis scrutinizes racial classifications more closely than sex classifications, 
for instance. In France, only racial distinctions are absolutely prohibited by 
the Constitution, and in fact you have a constitutional clause that permits the 
recognition of sex difference through that clause essentially allowing parity 
through language favoring equal access of men and women to political repre- 
sentation.'° So in effect, the French Constitution is much stricter with regard 
to racial distinctions than with regard to sex distinctions. 

In the employment context, I think U.S. law tends to analogize race and sex 
much more easily than the French law. For instance, we have a strong anti- 
stereotyping doctrine in both race and sex cases under Title VII. In France, 
by contrast, generalizations about race are highly problematic and illegal, 
whereas the generalizations about gender that underlie generous maternity 
protections and differential treatment of maternity and paternity are gener- 
ally unproblematic. (Of course I recognize that there are debates about this, 
as well as some pressure from European courts to take a more gender-neutral 
approach, but by comparison to the United States, this is a significant differ- 
ence worth noticing.) 
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And, as I mentioned in our last session, we also have antistereotyping doc- 
trine to age, and we have extended similar (though not identical) protections 
to older workers as we do to racial minorities. In Europe, including France, 
there is much more ambivalence about extending antidiscrimination protec- 
tions to older workers. 


Robert Post considers racial discrimination in constitutional law. 


MARIE MERCAT-BRUNS: At what level (federal constitutional or state legislative) 
is the combat against discrimination being fought? 

ROBERT POST: There is an inherent tendency to make constitutional law 
general, and there is more of an opportunity to make statutory law impact- 
oriented. . . . But even in the interpretation of statutory law, there has been a 
retreat in the courts. 

MM-B: So what you are saying is that in context, you go farther with the statute, 
but that in symbolic terms, it is very important that you have a constitutional 
principle. 

RP: Exactly. The symbol is acutely powerful because it stands for the national 
values. And we argue about that symbol, which brings us together in a way the 
statute doesn't. 

MM-B: The symbol focuses more on racial questions than gender. 

RP: No. Our gender constitutional law is a little more complicated. We permit 
discrimination in the military and in marriage. 


Ruth Colker examines the historical dimension of racial discrimination. 


MARIE MERCAT-BRUNS: How do you interpret the race criterion? 

RUTH COLKER: Race is odd. What is the anthropological meaning of race? It is 
also a socially constructed term. From a subordination perspective, we can see 
that these groups have faced historical discrimination. 

Disability is different from the other categories. Mental health issues, 
cognitive impairment, and those who do not have a visible disability are each 
quite different and have little in common, and yet they are lumped together as 
disabled. I wish there were more understanding and historical analysis in the 
United States because the term disability there is very broad. 


Reva Siegel explains how racial discrimination has served as a model. 


MARIE MERCAT-BRUNS: So even for race, you think that constitutional case law 
on equal protection can explain this need for order and social cohesion in the 
field of discrimination? Does the constitutional analysis justify this third way of 
looking at equal protection (in addition to anticlassification and antisubordina- 
tion)? In the French judicial system, constitutional review through individual 
litigation is recent (in force since 2010), so for now our constitutional case law 
on equality is not that extensive, although this is not necessarily true of other 
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courts jurisprudence, such as that of the Council of State or the Cour de Cassa- 
tion. Some is based on formal equality, but this is changing. Is it perhaps because 
of your constitutional case law on equal protection that you can have these three 
perspectives of diversity? Maybe I am going too far. 

REVA SIEGEL: Yes, this is very much judge-made law. We have large bodies of 
statutory civil rights law in the United States. In fact, most of our equality 
law is statutory. The Civil Rights Act of 1964 sets down nondiscrimination 
law in public accommodations, in employment, and in education. We have a 
Voting Rights Act, and we have a Fair Housing Act, and there are bodies of 
law on insurance with nondiscrimination with respect to sex. There is much 
legislation, some of which is near-constitutional in its character: a kind of 
legislative deliberation with creative judicial interpretation. By contrast, the 
constitutional jurisprudence is typically associated with the work of courts, 
although Robert Post and I have written on the role that legislation often plays 
in importing constitutional law into civil rights laws.” 

So, yes, these antisubordination, anticlassification, and antibalkanization’® 

concerns have emerged with the work of courts. 


Later in the interview, Siegel speaks again about race discrimination and her 
classification of antidiscrimination models. 


RS: First, I want to emphasize that if you asked others to describe the antidis- 
crimination tradition, they would probably talk about a dispute between two 
principles: anticlassification and antisubordination. These concerns about 
balkanization are only intermittent in the commentary. What I am doing is 
drawing together threads of comments and cases and drawing attention to 
something I have called antibalkanization. I have not published this piece 
yet,” so it would not be so squarely recognized as the American tradition. I 
have been writing to bring people to see that it is there. This is very new work. 

Second, judges express these concerns about balkanization—about the 
value of social solidarity and the risks of social division—to guide how issues 
of race and equality are engaged in the political domain. They are advising 
administrators of affirmative action how to proceed so as to achieve a form of 
community in which there is less racial division and conflict. These observa- 
tions are judicial, but they are judicial intuitions about cultivating understand- 
ings in the community at large. For example, the affirmative action cases teach 
educators how they ought to act if they want to be race-conscious without 
provoking racial conflict. Those who engage in race-conscious interventions 
have to proceed with extreme caution for a variety of reasons. 


Comparative Perspectives 


Racial discrimination is not only the most decried form of discrimination; it has 
served as the model in the United States for the construction of antidiscrimination 
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rules. To this day, it is still a benchmark of society’s efforts to integrate minor- 
ity groups, and the fiftieth anniversary of the Civil Rights Act in 2014 is a useful 
reminder of what still needs to be done despite court resistance.” More recently, 
two Supreme Court cases, one concerning a doctor of Middle Eastern descent” 
and the other an African American catering assistant,” modify two important 
standards in the employment discrimination context and make it more difficult for 
a plaintiff to plead and prove racial harassment and retaliation claims.» As men- 
tioned by Ford, Suk, Post, Colker, and Siegel, in addition to considerations about 
the contours of the ground itself, cases involving race have led to the emergence 
of the disparate treatment and disparate impact discrimination mechanisms, the 
categorization of antidiscrimination law as being rooted in anticlassification or 
antisubordination discourse,” and different levels of judicial scrutiny of equal- 
ity. In the United States, racial discrimination has served as a point of reference 
from which a body of antidiscrimination law has been created, through analogy, 
although some mutual influence with case law on other grounds can be observed.” 
This does not signify that racial discrimination is more serious than other forms of 
discrimination, but it seems to be perceived as possessing the greatest ontological 
weight in the U.S. body of antidiscrimination law. 

Because of the deeply personal and odious nature of racial discrimination, a 
paradox has been created, which exists in France as well. The fight against racial 
discrimination is highly visible in society and seen as unquestionably legitimate, 
but by the same token, it has undermined the expansion of norms established to 
support this fight, through various perverse effects. With the harsh indictment 
of overtly racist statements” and acts of disparate treatment discrimination” since 
the 1960s or 1970s, depending on the country, subtler acts of conscious and uncon- 
scious racial discrimination have surfaced. These biased acts have been identified 
in the United States but are more difficult to prove in court. Meanwhile, fundamen- 
tal initiatives such as affirmative action have been stifled.” In the United States, 
these measures have gradually come to be perceived as differences in treatment 
based on race and are subject to strict judicial scrutiny, as Ford and Siegel point 
out. The high profile of racial discrimination in the United States? has been a trap 
for those endeavoring to fight it, in the sense that other forms of discrimination 
with fewer political and social stakes have been successfully addressed through the 
intermediary of law, using more interdisciplinary and sometimes more subversive 
measures.’ 

Our American scholars’ commentary is therefore doubly relevant, because 
through the examination of racial discrimination cases, it allows us to track the 
milestones reached in antidiscrimination law and also measure what remains to be 
achieved within the logic of this law. American scholars can identify and explain 
the limits of legal norms with respect to this seminal issue of racial discrimination. 

The issue of race, when considered in a comparative perspective with regard to 
antidiscrimination law, is intertwined with three fundamental questions. The first 
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concerns the blurry contours of the ground, noted in particular by Oppenheimer 
and Colker, which is more problematic in Europe than in the United States. The 
second question, closely related to the first, is about the effective enforcement of 
the law and proving racial discrimination in employment as opposed to in other 
areas of society. The third involves the different ways of maneuvering out of a rela- 
tive impasse in the treatment of racial discrimination, by playing with the contours 
of the ground or the manner in which indirect discrimination is used. 


What Is Race? 


In the United States, we know that ethnoracial statistics can be collected and that 
people may volunteer self-stated data on their physical characteristics or race, 
described as white, black, and so on, or a combination of these. However, one 
should not assume that there has never been any debate in the United States about 
collecting this data.” Controversy flared over the categories used by the U.S. Census 
Bureau for the 2000 census. In their commentary, Oppenheimer, Ford, and Colker 
remind us that the reference to race has a fundamentally historical origin in the 
Jim Crow laws enforcing racial segregation. This distinguishes race, a “suspect clas- 
sification, from other grounds, as Ford shows with his compelling example of seg- 
regated bathrooms.* The scholars agree that race is perceived not as a biological 
reality but as a social construct. The race ground can therefore be interpreted as a 
subjective—not objective—ground. In fact, it is a ground with a subjective compo- 
nent, used to reveal not any genuine classification of human beings but the result 
of an odious social perception held by both those who are discriminated against 
and those who do the discriminating. Is this not the goal of antidiscrimination law? 

The debate in the United States centers on how this social construct is used: 
either we simply develop the idea that the construct can be used to detect dis- 
crimination against people from visible minorities, or we take the idea further and 
consider the existence of a cultural identity that represents the positive aspects of 
belonging to a group, outside of racial exclusion. This is the choice that Oppen- 
heimer seems to make when he talks about racial diversity, and his idea can be 
applied to other groups; it is interesting to see how race might be an important fac- 
tor in fostering a sense of belonging, on the same level as many other descriptive 
characteristics cited by Oppenheimer, which are not protected grounds (the fact 
that he lives in New York, for example, and is a law professor). In his book Racial 
Culture: A Critique, Ford is much more reserved about the existence of a cultural 
dimension to the social construct of race, the emergence of multiculturalism, and 
the specificity of an “Afro-American culture,’ which could combine to create other 
racial stereotypes.” He gives cornrows as an example: can this hairstyle be said to 
partly represent the Afro-American “culture”? One can imagine the potential mis- 
steps leading to the identification of certain traits as specific to a “racial culture.” 
In light of the recent U.S. tension about police brutality with regard to the younger 
black population” and the issue of racial profiling, the question of identification of 


THE MULTIPLE GROUNDS OF DISCRIMINATION 157 


individuals or groups becomes paramount. In this type of criminal case, the debate 
revolves around other tools to prove the discrimination: video technology rather 
than statistics. 

In European and international law, race is far from being precisely defined. 
International law** provides a very broad definition of racial discrimination, which 
tends to encompass every category closely or remotely related to race. In the UN 
Convention on the Elimination of All Forms of Racial Discrimination, “the term 
‘racial discrimination’ shall mean any distinction, exclusion, restriction or pref- 
erence based on race, color, descent, or national or ethnic origin which has the 
purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, 
on an equal footing, of human rights and fundamental freedoms in the politi- 
cal, economic, social, cultural or any other field of public life? The vagueness of 
this wording masks the multiple causes of racial discrimination, linked to physical 
traits in particular, and the differences among the protected grounds in various 
countries with respect to race. 

In Europe, due to a lack of consensus in EU countries on the issue, no defini- 
tion of race was included in Directive 2000/43*° on racial equality.“ EU case law is 
a little more articulate? and addresses each question separately, in particular, the 
question of differences in treatment based on origin and nationality, which has its 
own body of law. 

The treatment of nationality is in fact complex. EU law contains extensive 
provisions prohibiting discrimination against citizens of an EU Member State on 
the basis of nationality. Indirect discrimination was explicitly recognized by the 
European Court of Justice for the first time“ in a case involving nationality, with 
the Court holding that indirect discrimination against nationals of other EU coun- 
tries was prohibited, as well as against EU nationals for whom free movement 
between countries is a part of their identity, namely, the Roma people.** The issue 
of discrimination against the Roma” reveals ambivalent attitudes in the European 
Union.** On the one hand, the European Union prohibits discrimination based on 
origin and promotes equal treatment of all EU citizens to ensure free movement! 
and has even condemned a Member State based on ethnic origin discrimination 
by association,” but on the other hand, national courts” do not consistently sanc- 
tion differences in the treatment of the Roma.” 

Under Article 14 of the European Convention on Human Rights,” the position 
of the European Court of Human Rights (ECtHR) is less ambiguous,™ referring, 
in certain cases at least, to the UN international convention on the elimination of 
racial discrimination.” The court also addresses the question of the interaction 
between origin and ethnicity, whether real or perceived. Its approach to interpret- 
ing ethnicity is important because of how it prohibits discrimination based on 
false perceptions that eventually lead to racial discrimination.” Is this not the aim 
of prohibiting discrimination: to fight against unfounded, arbitrary perceptions 
or perceptions founded on a false reality engendering unjustified differences in 
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treatment? The court considers not only “dissimilar treatment in similar situa- 
tions” but also “equal treatment of different situations, without objective and rea- 
sonable justification” as discrimination.* 

ECtHR judges leave scant margin of appreciation to the States if a category 
leads to racial discrimination® and is considered to be “suspect” in the meaning of 
the Supreme Court, since even differential treatment based on a perceived ethnic- 
ity would constitute racial discrimination: 


Discrimination on account of one’s actual or perceived ethnicity is a form of racial 
discrimination. . . . Racial discrimination is a particularly invidious kind of dis- 
crimination and, in view of its perilous consequences, requires from the authorities 
special vigilance and a vigorous reaction. It is for this reason that the authorities 
must use all available means to combat racism, thereby reinforcing democracy’s 
vision of a society in which diversity is not perceived as a threat but as a source of 
enrichment.” . . . In any event, the Court considers that no difference in treatment 
which is based exclusively or to a significant extent on a person’s ethnic origin is 
capable of being objectively justified in a contemporary democratic society built on 
the principles of pluralism and respect for different cultures.” 


Thus the grounds of origin, nationality and race are considered to be implic- 
itly “suspect” (“particularly invidious”), and this translates into a stricter scrutiny 
of the justification of differential treatment.” In some cases, the second prong of 
the judicial standard—a proportionality test to determine whether the differential 
treatment is proportional to the means employed and the intended purpose—is 
not even required; this approach echoes the position held by the U.S. Supreme 
Court and our scholars that race is a social construct. In 2008, the ECtHR reiter- 
ated its commitment to racial discrimination: “In view of the fundamental impor- 
tance of the prohibition of racial discrimination, no waiver of the right not to be 
subjected to racial discrimination can be accepted, as it would be counter to an 
important public interest?® 

The ECtHR has acknowledged in certain cases that States “enjoy a margin of 
appreciation in assessing whether and to what extent differences in otherwise 
similar situations justify a different treatment,’ but that very weighty reasons must 
be put forward in the case of a difference in treatment based exclusively on the 
ground of sex.“ This varying intensity of scrutiny seems to reinforce the idea of 
a hierarchy of grounds, at least on a secondary level, depending of course on the 
context in which they are invoked.“ Neither ethnicity nor origin define race, but 
both grounds produce racial discrimination, sometimes in similar situations, 
and this is the link between the three factors. Furthermore, the issue of perceived 
membership in an ethnic group does not mean that the judge’s scrutiny of the 
ground of ethnic origin is more subjective than for race; in fact, they can have 
the same impact. As the court explained in a pedagogical manner, “Ethnicity and 
race are related and overlapping concepts. Whereas the notion of race is rooted 
in the idea of biological classification of human beings into subspecies according 
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to morphological features such as skin color or facial characteristics, ethnicity 
has its origin in the idea of societal groups marked by common nationality, tribal 
affiliation, religious faith, shared language or cultural and traditional origins and 
backgrounds.’** Some ECtHR decisions examine the discriminatory effects of ste- 
reotyping: focusing on the bias that racial and ethnic discrimination produces is a 
way to avoid dwelling on the specific contours of race and ethnicity.” Another legal 
strategy to grasp racial and ethnic discrimination in all its dimensions is to use the 
concept of indirect discrimination; this solution, however, has recently been less 
successful.‘ In the United States these definitions seem to merge, describing both 
origin and race as a social construct based on biological factors coupled with feel- 
ings of belonging to an ethnic or cultural group.” 


Ban on Distinctions Based on an Indefinable “Race” in France 


In France, for obvious historical reasons and current racial tensions,” the use of 
race and other personal data is strictly regulated,” which has not prevented the 
identification of racial discrimination in employment.” But the inability to collect 
data on large scale probably makes it more difficult to produce evidence of subtler 
discriminatory practices? (in the United States, it is possible to compare the pool of 
black applicants hired by a firm with the pool of black job applicants in that region). 
Criminal cases are more common outside of the employment arena” because they 
are based on established and observable facts such as racist statements” or ges- 
tures.”° The contrast between the high numbers of discrimination complaints’ 
based on origin and the low number of lawsuits in France is certainly proof of this.” 
Today, the criminalization” of racial discrimination in employment* is backed by 
a more ambitious approach in civil law where a shift of the burden of proof is pos- 
sible.” In addition, based on the lack of transparent and coherent selection criteria 
and the absence of an objective selection method,” a presumption of discrimina- 
tion on the ground of origin can be made, as the Cour de Cassation confirmed.® 
Although authorized, situation testing is unfortunately more commonly used to 
prevent discrimination than to sanction a discriminatory act after the fact.** 

Cases of open racial discrimination have been identified in connection to 
unwise recruitment decisions by an employer*® or a temporary work agency,** but 
are no longer those frequently encountered in the workplace.” Currently, racial 
discrimination is either based on conscious bias and more or less adroitly dis- 
simulated,® or it is unconscious and revealed only through evidence of systemic or 
indirect discrimination.*® France demonstrates a strong attachment to the ideol- 
ogy of equal treatment, which can even be labeled as egalitarianism. This seems to 
negate any difference in treatment of foreign-born French nationals in the work- 
place, but the facts are that discrimination on the basis of race or origin is a daily 
occurrence” and can even be exploited” to justify certain immigration policies.” 

Furthermore, a form of racial segregation based on origin has undeniably 
reappeared in sociological studies of the current reality in France, even if analysts 
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disagree somewhat on this issue.” This is a salient point because the social clas- 
sification of populations, a task now often performed by urban sociologists,” 
plays an important role in France and increasingly relies on surveys of the geo- 
graphic distribution of the population and of occupational categories.” A persons 
individual status based on his or her occupation is widely used in statistical and 
sociological studies in France. Unlike the United States, France has other signifi- 
cant options for assessing a person's “status.” In addition to tracking occupational 
data, precise records are kept of a person's civil status, and national ID cards are 
issued. For a comparative approach examining the grounds of discrimination and 
the norms that categorize people, it is important to consider how, in most cases, 
it is the nature of this classification that changes from one country to another. In 
the United States, racial and cultural statistics are gathered; in France, data on 
occupation, nationality, and civil status are collected. This is the logic that must 
be understood in order to fight racial discrimination in France and recognize the 
potential magnitude of the social and professional segregation of certain groups. 


Impasse in the Fight Against Racial Discrimination 


How can these difficulties be overcome to achieve a more complete eradication 
of racial discrimination, the cornerstone of all antidiscrimination law? By taking 
advantage of the lack of precision in France regarding the contours of this pro- 
tected group and of what constitutes evidence of discrimination. The ground of 
origin already encompasses the surname.” One option is to choose from among 
the categories cited in Article L.1132-1 of the French Labor Code—which includes 
perceived differences (origin, actual or perceived membership or nonmember- 
ship in an ethnic group, nation or race, or a combination of these)—to refine the 
ground being invoked, relying on decisions demonstrating how these factors are 
directly or indirectly linked to racial discrimination. For example, in cases of age 
discrimination, it is common to demonstrate more legitimate, nonprohibited 
factors assimilated with age, such as seniority or experience. Race is invoked in 
references to origin, name, ethnic group, and nationality. Furthermore, since eco- 
nomic status is a more “performative” category in France, the addition of place 
of residence” as a protected ground or, more subversively, social origin,” as in 
the European Convention on Human Rights, might help reveal some forms of 
racial discrimination. A French legal expert has studied discrimination based on 
social origin in Quebec, where this ground exists in the Quebec Charter of Human 
Rights and Freedoms (Article 10),” and the Senate recently adopted a bill banning 
discrimination based on social hardship. This is relevant, for example, for over- 
seas territories and areas with a large proportion of foreign-born residents. 
Another possible approach to detecting racial discrimination is to invoke 
grounds of indirect discrimination. If an employer hires someone on the basis of 
specific educational qualifications, specific schools, specific general culture tests,” 
or specific types of clothing, then there can be a presumption of discrimination 
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against applicants from economically disadvantaged areas who structurally will 
not have these characteristics and are therefore subject to multiple discrimina- 
tions. The United States is also moving in this direction with affirmative action 
programs that increasingly use location as a selection criterion.’ Since economic 
hardship affects both whites and minorities alike, this location-based approach 
helps reduce the risks of racial conflict highlighted by Siegel (such as the risk of 
balkanization) and meet the tough standards of constitutional review applied to 
affirmative action.’ 


III. SEX-BASED DISCRIMINATION 


Discrimination based on sex is a legal concept with a long history, whose impor- 
tance can be gauged by the tensions that continue to plague it.*°* Sex discrimina- 
tion may not be a new concept, but disputes over its boundaries are still strong, 
whether in relation to other historic grounds of discrimination, such as race, or 
newly recognized grounds, such as gender. In the class action case against Wal- 
Mart, Justice Ginsburg’s dissent exposed the individual and systemic nature of 
this type of discrimination. It reads: 


The plaintiffs’ evidence, including class members tales of their own experiences, sug- 
gests that gender bias suffused Wal-Mart's company culture. Among illustrations, 
senior management often refer to female associates as “little Janie Qs?!° One man- 
ager told an employee that “men are here to make a career and women aren't?!” A 
committee of female Wal-Mart executives concluded that “stereotypes limit the op- 
portunities offered to women." 

Finally, the plaintiffs presented an expert’s appraisal to show that the pay and 
promotions disparities at Wal-Mart “can only be explained by gender discrimination 
[which encompasses sex discrimination in the United States] and not by . . . neutral 
variables Using regression analyses, their expert, Richard Drogin, controlled for 
factors including, inter alia, job performance, length of time with the company, and 
the store where an employee worked."° The results, the District Court found, were 
sufficient to raise an “inference of discrimination.” 


The following conversations with scholars seek to raise the curtain on specific 
sources of sex-based discrimination, which are found not only in the sphere of 
employment but also in assumptions made about a woman's reproductive ability 
as necessarily forming a part of her intrinsic identity, further consolidated by the 
“protection” bestowed on women in employment law or workplace policies. 

To begin, Vicki Schultz looks back at the history of sex discrimination. 


MARIE MERCAT-BRUNS: Has Title VII been effective in fighting sex discrimina- 
tion in the workplace, as compared with race discrimination? How have sex ste- 
reotypes been identified since Price Waterhouse? With respect to steps taken by 
employers to avoid disparate impact discrimination based on sex, what do you 
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think of the Ricci v. DeStefano race discrimination case? Is the decision a blow 
to voluntary compliance by employers and the interaction of disparate treatment 
and disparate impact discrimination? 

VICKI SCHULTZ: How receptive has Title VII been in fighting sex discrimina- 
tion in the workplace as compared to race discrimination? I would say that 
with respect to both phenomena, although the time period that we are talking 
about is different, there has been a similar process. In the early period of Title 
VII (from 1965 to 1978 or 1979), there was very vigorous enforcement of all 
the antidiscrimination laws on all fronts simultaneously. The federal govern- 
ment played a big part in this, the Department of Justice Civil Rights Division 
in particular. There is some agreement, I think, among social scientists that 
initially, for a decade plus a few years, this was very effective, and the degree 
of racial segregation by job and by occupation declined very significantly 
during that period, along with the racial wage gap. So very significant strides 
were made in the wake of the vigorous enforcement of Title VII that occurred 
initially. 

Things began to stagnate in the late 1970s. There is some controversy 
and disagreement among social scientists on why that occurred. There are a 
number of factors that people turn to: the decline in manufacturing jobs, for 
example, where racial minorities (males) had made headway in the wake of 
Title VIL, due to the globalization and the exportation of many of these jobs 
abroad. 

At one point too, the federal government's efforts to enforce the law begin 
to decline. In the late 1970s, across a variety of areas, we can see that the 
courts began to relax enforcement and to adopt slightly less pro-plaintiff stan- 
dards. So there is some question about the extent to which the change in legal 
enforcement also contributed to the stagnation. 

Sex discrimination enforcement didn’t get off the ground during the same 
period. The National Organization for Women (NOW) was born because the 
EEOC was not enforcing Title VII with respect to sex discrimination, and 
Betty Friedan and other women decided to get together and do something 
about this and form NOW. 

So the enforcement of sex discrimination does not begin in earnest until 
sometime in the early 1970s. We do see throughout the seventies and the 
eighties, for the first time in a century, the decline in sex segregation in the 
workplace, and that is a very significant achievement. There is also a decline in 
the attendance disparity, because those things go hand in hand, and a number 
of practices that plagued women in various industries are successfully chal- 
lenged. I think of things like the marriage bar (if you were a flight attendant 
and you got married, you had to resign from your job). If you were larger than 
a certain weight, you had to resign from your job. All of these things were suc- 
cessfully challenged. The attack on pregnancy discrimination, which was not 
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successful at first in the Supreme Court,''! found success in Congress in the 
Pregnancy Discrimination Act." 

There were a number of significant achievements in the 1970s and 1980s. 
What is interesting in terms of the social science is that we begin to see the 
same thing, which is the stagnation of the progress in the 1990s. Here the 
work is more preliminary than it has been in race: the evidence has been 
accumulating for much longer, and it’s been studied more robustly by many 
people. But there are some papers suggesting that sex discrimination or sex 
segregation does not decline, and indeed there are some suggestions that it is 
increasing again in the 1990s. So we have a lot to do to understand why that 
is occurring and again whether there are structural factors (the decline of the 
manufacturing sector). I think no one really knows whether women them- 
selves have begun to change their minds about of all of this. I shudder to think 
that’s the case.'!’ I think, as someone who has been concerned about these 
issues, all possible explanations need to be on the table. 

There is also the question of less rigorous law enforcement. While I think 
that is possible, it is really too early to tell. So I think the story, in summary, is 
the same in both cases: a period of vigorous enforcement and great achieve- 
ment that we should be very proud of, followed by stagnation and the need to 
figure out what is going on. Then time to try something new or something old 
(since the old policies are no longer being pursued). 


Schultz goes on to discuss sex-based discrimination and segregation in the 
workplace. 


MARIE MERCAT-BRUNS: When we read your work, you don't only say it is 
a question of enforcement, you seem to say there are structural reasons why 
women are excluded from the workforce. Would that be linked to the specific 
context of certain workplaces? 

vs: Can you rephrase the question to make sure I understand what context? 

MM-B: The context has changed. Not only is there less enforcement of the law, 
but women are not given opportunities to achieve a work-life balance. In your 
analysis of the “lack of interest” argument, advancing that employers configure 
the workforce, you shed a different light on the issue because you are not looking 
at how an individual is doing his or her job but at the structural resistance of 
employers in excluding women in the workforce. 

I don’t know if this is compatible with what you just said. Would you like to 

talk about that now or later on? 

vs: I'm happy to talk about that now. You bring out the work I have done on the 
lack-of-interest rationale, and as an example let’s take race first. It is always 
important to consider what’s happening in different areas of social bias. One 
of the things I found in looking at what happened in the race discrimination 
litigation is that there was a profound shift in the judicial attitude toward cases 
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challenging systemic exclusion, or what I call segregation, in the late 1970s. 
This period corresponds with the period where we begin to see stagnation in 
the progress. So for the first time beginning in 1977, judges of all ideological 
persuasions, supported by Democrats as well as judges appointed by Republi- 
cans, begin to accept some version of a lack-of-interest argument as a defense 
for patterns of fairly extreme segregation in the workforce. 

It was very depressing to me to find this result, but it suggested to me that 
sometime in the 1970s the liberal consensus on race began to break down in 
the United States and we began to see the rise of neoconservative explanations 
for racial inequality. These are not structuralist explanations but instead tend 
to pin the responsibility or assign responsibility for the persistent patterns of 
inequality to privatized forces, like what’s happening in family life, individual 
work ethic, or things of that kind, as opposed to large-scale public or quasi- 
public institutions, like what's happening in the workplace or what’s happen- 
ing in the educational sector or the welfare office. 

Now, can we point to something like that in sex discrimination? You 
can see that in sex discrimination the underlying idea has always been and 
continues to be that sex inequality is really due to privatized forces and not 
due to anything that employers or governments or schools or large public or 
quasi-public institutions do. So even among many feminists, I would say—and 
here is a controversial assertion, but I do think that there are certain strands 
of feminist discourse and rhetoric about patterns of inequality by sex that, in 
a way, resonate with neoconservative explanations pinning the responsibil- 
ity on women themselves, their choices, and privatized forces in the family, 
as opposed to looking at what large-scale institutions have done to encour- 
age certain family forms and choices that occur within them. So women are 
consistently seen as creatures of domesticity whose allegiance is primarily to 
home and heart and for whom everything else is secondary. When you see 
women in this light, it makes certain explanations of why we are not found 
at the top of the heap pretty easy to accept. I am not saying there are not pat- 
terns of inequality in family life; of course there are. It is a question of how we 
explain those patterns. 

MM-B: So are you saying it is an interaction between the choices they make at 
home and the choices they make in the workforce? So the employers impose a 
“type” of workforce? I have a harder time understanding the liberal stance on the 
lack-of-interest argument. Are the liberals saying that women first make a deci- 
sion at home and then react to pressure from employers? 

vs: I would not use the term liberal here, per se. I don’t wish to be understood 
as saying it is all a question of what individual employers do. It is a question 
of whether you look at family formation in the context of the larger political 
economy. For example, if you take an individualized model—let’s start there 
because this was your example: A family, a heterosexual man and woman, are 
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deciding upon the birth of a child: (a) whether one of them will stay home for 
six months or a year to be with that child, and (b) if so, which one it will be. 

If the male makes more because of the pattern of sex discrimination in job 
assignment, hiring, wages, and so forth, it is going to seem rational to do this. 
So you can always look at that decision later and say the woman chose to stay 
home with her baby and that’s why she is not getting ahead in the workplace. 
But that brackets out, as a natural fact of life, the pervasive pattern of sex 
discrimination that may have led to a lower wage to begin with, which would 
be antecedent to that choice for the couple. That is the sort of thing I mean in 
the sense that women are constantly seen as creatures of the family, and their 
duty is seen as primarily motherhood whereas men’s is not. So that is one 
example. 

There are other kinds of examples, if you looked at this at a macro level, 
where you could ascribe certain family formations to larger organizations of 
the economy: the nuclear family itself and the notion of a family wage that 
reached its zenith in the 1950s was a product of an economy that was grow- 
ing, the postwar economy in the United States, in which at least for the first 
time, working-class men who were members of labor unions and so forth and 
who were able to capture the benefits of that in wages aspired to have a wife at 
home, the way the upper-middle classes have had. 

Now that family form can't emerge: the notion of the wife at home or the 
notion of a woman who works part-time without the economy producing cer- 
tain goods and being structured in a certain way. That ideal is no longer alive 
in the United States today. People are desperate for work: at least 50 percent 
of all part-time work is involuntary and this is before the Great Recession hit 
us. Now those numbers must be astronomical because so few people find full- 
time jobs and the unemployment rate is 10 percent.’ 

We constantly have to be looking at the way in which our private, intimate 
life is organized and asking how that is affected by the larger structures of 
politics and the organization of the economy. 


Later in the interview, Schultz comes back to the subject of sex discrimination. 


MM-B: Would you go so far as to say that in the context where women are well- 
represented in certain fields, then it doesn’t matter if stereotypes persist? So 
stereotyping would not be forbidden because basically the aim is for people, 
regardless of their sex, to feel comfortable in the workplace? 

vs: Weare so far from that. Segregation in the workplace is still pretty prevalent 
in most countries. Certainly it is still in the United States. So it is not so much 
we have to face that question legally, although I am certainly prepared to face 
it. It is a more a question of how we understand these links. If there is ever evi- 
dence that shows that remarks that would be perceived as sexist or stereotypes 
in one context are not really perceived that way anymore in another context, 
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it shows that the context really matters. It really does matter for people on the 
ground. It should matter legally as well. 

Look at the [Price Waterhouse]'* case as well. It is no accident that in 
the case of Ann Hopkins, fewer than 1 percent of the partners at this great 
accounting job were women. The idea that women would be subjected to 
remarks like “walk more femininely, talk more femininely, and wear makeup” 
would not at all be surprising to someone like Susan Fiske, who understands 
the link between sex segregation and stereotyping. In fact, I think the harder 
case would be if those remarks had not been made to Ann Hopkins but 
instead she had simply been denied the partnership. The interesting question 
is, Would the courts be prepared? Would lawyers understand how to work 
with social scientists to uncover the more subtle dynamics that she undoubt- 
edly faced in that environment and understand that stereotyping could still be 
a claim even in the absence of these kinds of overtly sexist remarks? 

A stereotype that is very, very prevalent for women is that we are less com- 
petent in the workplace. And I suspect less research has been done on this, 
or at least that I am aware of. I think the same stereotype exists with respect 
to people of color. Something that would question their intelligence, their 
competence in the workplace setting. So if Ann Hopkins had been denied a 
partnership even without those remarks, I would hope we would still have 
legal and social scientific tools for uncovering the stereotypes that she might 
as well have faced. But in order to even know to look for that, you have to 
understand the links between segregation and stereotyping. 


Christine Jolls looks at sex discrimination through the lens of behavioral 
economics. 


MARIE MERCAT-BRUNS: How do other disciplines help in the legal analysis of 
discrimination? 

CHRISTINE JOLLS: I believe strongly that work from a range of social sciences, 
including economics and psychology, is essential for understanding and shap- 
ing an effective and sensible antidiscrimination regime. The teachings of the 
IAT [Implicit Association Test]'!” provide a perfect example of the important 
role of psychology. 

With respect to economics, a critical contribution is analysis of the effects 
of particular antidiscrimination measures on the wages and employment of 
affected groups. The theoretical aspiration of any form of antidiscrimination 
law is (at least in part) to help the protected group, so it is obviously crucial 
to ascertain whether in fact this is what happens when the law is put in place. 
Much of the strongest contemporary research in this area concerns legal limits 
on discrimination on the basis of sex and disability. 

In the case of sex discrimination law, a central chapter in the evolution 
of American law involved the elimination of health-insurance exclusions 
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for maternity-related hospital and medical expenses. (Such exclusions are 
prohibited under various state laws and are generally believed to be unlaw- 
ful under the Pregnancy Discrimination Act of 1978 [PDA], an amendment 
to Title VII.) Economic analysis suggests that the prohibition on maternity 
health coverage exclusions may depress the wage levels of female employees, 
especially those likely to bear children, because of the very high medical cost 
of maternity health coverage and the substantial degree of occupational segre- 
gation by sex, at least until recent years." 

A leading empirical study by MIT economist Jonathan Gruber supports 
the theoretical prediction of declining wages in a period of significant occupa- 
tion segregation; Gruber found that the legal mandating of maternity health 
coverage in the 1970s significantly reduced the wages of married women of 
childbearing age relative to the wages of the workers least likely to be affected 
by the mandate (workers beyond childbearing age and unmarried male 
workers of childbearing age). It should be noted, however, that the fact that 
occupational segregation has decreased over time means it is possible that a 
health insurance mandate targeted to female workers today would have effects 
different from what Gruber’s study found. 


Linda Krieger shares her views on the effects of employment discrimination 
case law on gender stereotypes. 


MARIE MERCAT-BRUNS: To come back to the employment context and the Price 
Waterhouse case again, some decisions did draw from the arguments of gender 
stereotypes to recognize rights to transsexuals, right? 

LINDA KRIEGER: Right. There have been some setbacks as well. Have you read 
the Harrahs case?!? A new Ninth Circuit decision against Harrah’s, which 
is a hotel chain. It involved a woman bartender at a Harrah’s hotel in Las 
Vegas, which had instituted a policy called the “Personal Best” campaign. 
They brought in a beauty consultant who sat every female and male employee 
down. I will focus first on the women employees. They did their hair and they 
did their makeup, and they took a picture of them with their hair all done 
and then put it on their ID. They had to come to work looking like that. The 
men had a haircut and they had to clip their nails. So it was like nothing. This 
woman, who was a bartender and had been a bartender for years, very suc- 
cessful, did not wear makeup. She did not want to wear makeup. She did not 
want her hair teased and she refused to do it. She was fired. She sued, rely- 
ing on Price Waterhouse. She lost en banc in the Ninth Circuit. The decision 
was unbelievable. It was as if Price Waterhouse had never happened. It is very 
uneven. 

MM-B: How do you explain it? 

LK: In terms of legal doctrine, it is just wrong. But the way that I explain it 
logically is that if the Supreme Court does not take certiorari, the Circuit 
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Court decision stands. I am not sure why the Supreme Court did not take 
certiorari for a decision that was obviously wrong. Maybe because there is no 
conflict yet among the circuits, which is one of the factors the Supreme Court 
uses in deciding what cases to take. Maybe the judge to whom the case was 
assigned for certiorari review likes gender stereotypes and likes sex roles and 
did not want this reviewed. I don’t really know. It augurs poorly for the utility 
of Title VII continuing to break down gender norms as they are distinct from 
sexual categories of male and female. 

My view is that employment discrimination to a great extent is sex dis- 
crimination in employment. It is all about gender. It is all about the construc- 
tion of gender: What social roles are appropriate for women? What social 
roles are not appropriate for women? It gets back to this question of prescrip- 
tive or normative stereotypes. A lot of sex discrimination is about that, and a 
lot of descriptive stereotypes have been influenced by normative stereotypes. 
So the deconstruction of gender has an important role to play in opening 
labor markets to women. 

I think the struggle of transgender people is extremely important not just 
for transgendered people themselves but for people who are gendered as male 
or female or otherwise. This is a very important struggle: these legal issues are 
very important, and until the world is safe for transgender persons, it will be 
safe for neither men nor women nor anyone in-between, because ultimately 
we need to give people the space in which to enact, in which to perform roles 
that are now coded as either male or female. 

MM-B: Do you think some trends of feminist doctrine created that strong dichot- 
omy of male/female and their opposition and even reinforced it by promoting a 
view of a liberated woman free from male oppression? 

LK: Actually, I dont. The women’s movement played a tremendous role in free- 
ing women from many of the gender stereotypes that had a tremendously 
negative effect on their lives and to a lesser extent has opened some space for 
men to be different as well, although I think men have benefited less from 
the women’s movement than women did. I actually see this whole rhetoric 
of feminists (in the United States at least) as being sex-negative. I don't really 
buy it. I think that rhetoric is doing a fair amount of damage to many young 
women. I raised three boys, and when the younger of the boys, who is now 
twenty-two, was in high school (a hip high school, Berkeley High), he would 
regularly come home with stories of how at parties the girls would get very 
drunk, the boys would line up, and the girls would give them blow jobs. To 
a certain extent, young women who objected to this were called prudes, all 
these nasty names that you can take as not sexually liberated. The guys when 
they were by themselves would refer to those girls as whores, and it is the girls 
giving the boys the blow jobs. It is a negative social consequence when you go 
in the other direction. I don’t see anything particularly liberatory about this, 
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and yet that was one of the tropes that was being used to perpetuate it. So I 
think it is a much more complex story. Feminists are in flannel shirts, plaids. 
They are antisex, bigoted prudes. The queer theory people are sexually liber- 
ated, and the feminists are doing the damage. I don't really buy it. 


IV. DISCRIMINATION ON THE BASIS OF 
FAMILY STATUS 


France singles out family status as a protected characteristic in its own right,”° a 
step that has not been taken in American or European law. Sometimes, the prohi- 
bition of “family responsibilities discrimination” in the United States and discrimi- 
nation based on parenthood in Europe can serve the same purpose, expanding the 
understanding of equality between men and women.™ In France, granting child- 
birth or child care allowances or special child-care-related leave to only mothers 
and not fathers” constitutes a discriminatory practice, but work disadvantages 
following a decision to take maternity leave, due to the absence from work, are 
suffered only by women, so distinguishing between men and women in compen- 
sating for these disadvantages is not discriminatory.’ In European law, discrimi- 
nation on the basis of parenthood must be distinguished from distinctions based 
on pregnancy or maternity, which are protected by specific measures in Europe, 
whereas no such difference exists in U.S. law. 

Comparative equality law scholar Julie Suk discusses family responsibilities 
discrimination. 


MARIE MERCAT-BRUNS: What I appreciate immensely is the way you have 
linked stereotypes on an individual level with general norms, as we can see in 
your article on the work-family conflict.'* However, you seem to say that stereo- 
types have prevented American law from evolving to better promote a work- 
family balance. On that point I see that French law may have something to offer 
but on the other hand it seems to need to recognize the potential interference of 
stereotypes perpetuated by the rules governing maternity benefits. 

JULIE SUK: I think there are trade-offs. A strong antistereotyping norm 
increases opportunities for individuals who defy the stereotypes (for example, 
a woman who does not have children, is not interested in having children, 
or has a husband who does most of the caregiving) but may prevent employ- 
ers or the state from adopting policies and practices that address the social 
reality (however unjust) that underlies the stereotype, namely the fact that 
women tend to do more caregiving as a result of ingrained cultural norms. 
The challenge for French law is whether it can protect individuals from these 
stereotypes without compromising the robust policies that protect women and 
enable them to balance work and family. I am not sure. 

MM-B: Do you want to tell us what you think about the new form of indirect discrim- 
ination, family responsibility discrimination, and maybe other work you are doing? 
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js: Well, there are two issues that I'm afraid weve conflated: first, whether 
discrimination is a useful concept, and second, whether litigation is the best 
approach, as ways of addressing the complex set of social problems that tend 
to reinforce the effects of past racism and sexism. 

Which brings me to family responsibilities discrimination. The concept of 
discrimination is useful only to the degree that it helps an individual super- 
mom to avoid the stereotype that employers (and society at large) may hold, 
which is that women tend to experience work-family conflict, which under- 
mines their ability to perform as ideal workers. The concept of discrimination 
does nothing to change the structural problem, which is that the workplace 
is designed around the assumption that the ideal worker is a person (i.e., a 
man) with no significant family responsibilities. So it’s a trade-off: the concept 
of discrimination targets some problems and not others. We then have to ask 
ourselves which of these problems should be the focus of gender equality. If 
structural transformation of the workplace is the answer to that question, the 
concept of discrimination is not going to give us a lot of mileage. 


Vicki Schultz shares her views about France’s thirty-five-hour workweek. 


MARIE MERCAT-BRUNS: In light of a need for work-life balance, how do you 
view the question of flexible hours and the thirty-five-hour workweek, which was 
an important turning point in France? 

VICKI SCHULTZ: This is a very complicated issue. People who subscribe to one 
or another way of understanding of what discrimination means have different 
views about these matters. 

For me, if I look at the U.S. context, the notion of reducing hours in a uni- 
versal way, not through women only and not through parents only, would be a 
wonderful move, a utopian aspiration—although interestingly, in the context 
of the recession now, it is not nearly as utopian as it used to be. Two weeks ago 
I attended and gave a paper at a conference on the reduced workweek at the 
University of Connecticut law school.” Many employers and state govern- 
ments are looking at this as an option now because they can’t afford to pay all 
their employees. So they are actually looking at equitable ways to cost costs, 
and one way to do it is to reduce everyone's working hours. I wrote a paper’”° 
on this only three years ago, which I think was treated as really ridiculously 
utopian and irrelevant to anything American feminists might be considering, 
and now I think this is coming back on the table. 

Why do I think it would be interesting and beneficial to pursue legisla- 
tion of that kind? Because what I always seek to do in my work is to look for 
and uncover ways in which the broad structural framework limits the choices 
people can make. It limits the opportunities they have to practice equality. 

If we are in an economy and in a situation where there is a wage differential 
treatment between men and women, and the person who earns most of the 
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money for the family is forced to work extremely long hours in order to hold 
down his or her job and it is a family with care responsibilities (elders or 
children or lovers or whatnot), then that is going to put pressure on a member 
of the couple to work fewer hours: there is no question about it. This couple 
may not be able to practice equality if they want to in terms of achieving an 
equitable and an equal distribution of employment versus other forms of 
work, volunteer work and the like, whereas if that person who earned most 

of the money weren't subject to the demand to work long hours, the couple 
might be able to practice equality and work reasonably similar hours in the 
employment market and spend reasonably similar hours in domestic, vol- 
unteer work and the like. In the paper that I wrote, I cited evidence from the 
book The Time Divide by Jerry Jacobs and Kathleen Gerson, in which they 
find that in countries that have a more moderate workweek, couples are more 
likely to devote equal time to wage work and home work.” This is not to say 
that if we reduced the workweek in the United States, where people work very 
long hours, equality would be achieved automatically, because it requires a 
commitment to equality on the part of the couple that [a reduced workweek] 
alone would certainly not achieve. 

MM-B: Some studies on the thirty-five-hour workweek show that men in France 
are not necessarily devoting that extra time to the home or volunteer work or 
responding to emergency situations for the children, but instead develop their 
hobbies or sport activities. 

vs: The question is what did change since the thirty-five-hour week? This is 
actually very difficult methodologically. There has been some suggestion in 
the United States that men have increased their housework over the last gen- 
eration. They still do far less than women, so you can look at that as, Do men 
do as much as women? No. But it is still significant that they have increased 
their housework and their child care over time, and so the question is, What 
have been the things that have either forced or enabled them to do that, 
depending upon how you see it? I think if you have more similar workweeks, 
as members of a heterosexual or gay couple, youre increasing the bargain- 
ing power of the person who worked no hours so the other could work long 
hours. You are now taking an argument off the table: “But I can’t do it because 
Iam working eighty hours a week.” In that sense, you are creating a more level 
playing field that allows for the paradigm of equality (the disruption model)’ 
even while it enforces it. 

MM-B: There are definitely examples in France of increased commitment of both 
parents for example to domestic work, but in a lot of cases the women are still 
supervising the coordination of family activities, for example.'” 

vs: Changes are slow in coming. Many factors go into this, and what I would say 
is to not always see men as the villains—as a feminist, to understand that gen- 
der constrains men. Gender roles, stereotypes, and segregation constrain men 
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as much as they constrain women. If you look at the United States, there are 
Generation Y surveys and the younger men say that they don’t want to work 
long hours. They just don't really want to do it. That was not true of the baby 
boomers: they would have not expressed that preference. Whether they will be 
able to achieve their preference is another matter, because it is not all what we 
want; it is what we are permitted to do. 

I do think change is possible but it is slow in coming, and it may be that 
some of those mothers hang on to the family organization because they want 
to have a certain control. I can understand that, because they have less power 
and less control in other spheres of life, so it may be very difficult for many 
women to give up the one source they really have. It is a source of honor and 
power and control and virtue in many corners of society. 

MM-B: You mentioned the book by Jerry Jacobs and Kathleen Gerson. 

vs: Yes, The Time Divide, published by Harvard University Press. I should be 
pointing out that to talk about a reduced workweek in the United States is 
a misnomer because one of the things that Jacobs and Gerson show in this 
book, and it has been shown by other sources as well, is we really have a 
bifurcated labor force. We have some people who work very long hours, which 
is a problem where dual degree couples both work very long hours: that is an 
intense set of issues. But on the other set of issues, there are people who can't 
get enough hours, so they end up working two or three jobs and they end up 
working long hours, but a reduced workweek is not the solution for them. 

In the paper I coauthored with Allison Hoffman on this, we were argu- 
ing for policies that would try to create convergences for a more moderate 
workweek for everyone. We werent addressing the need of only the fancy 
professionals like lawyers who are forced to work long hours. We tackle the 
problem of contingent work, and I think it is the case in many other countries 
as well, where people work sporadic hours and don't even know if [their work] 
is going to be in the same building or at the same time. It is very involuntary. 
They would like to have more regularized work that is closer to thirty hours as 
opposed to ten. They have to paste together several menial jobs to manage to 
make a living. 

MM-B: Do all your theories revolve around work? Do you believe in all these 
theories about life paths that alternatively provide opportunities for education, 
training, and sabbaticals all through life without losing social security benefits 
during these different periods? This is known as “flexicurity” in Europe. Do you 
believe in these frameworks, or do you ground your analysis always on work as a 
foundation? 

vs: I believe both things: I believe work is very important because I cannot 
foresee a future in which the majority of people do not have to engage in some 
form of remunerative activity, so I think work will continue to be important in 
the twenty-first century. However, I do think we are living through a profound 
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paradigm shift in the organization of production and the organization of 
work that we don't fully understand yet. Some people have pointed out its 
fundamental features, but we don’t really know whether they are fundamental 
features yet. We just know the emergence of newer technology and globaliza- 
tion have created a kind of rapidity of production, just-in-time production, 
that has led employers to believe they need a more flexible workforce that can 
be shed on a moment's notice to expand and contract in relation to these new 
globalized forms of production As a result of this, employment in many sec- 
tors, but not in all, does not have the same form of security as it did. 

If we take this to be a fundamental paradigm shift in which people are 
going to be vulnerable to not having access to full-time work or work that will 
sustain them (it may not be full-time in its traditional sense), then we do have 
to do something to deal with the “precariousness” (a European expression) 
or vulnerabilities of people’s existence in relation to employment. I think that 
we should see this as a fundamental form of vulnerability and risk and not 
celebrated as a wanted, new form of flexibility that is wonderful for workers, 
as some Americans economists have the inclination to do. 

I think we have to protect people from the risk that they will be out of 
work to give them the opportunity to retrain and change as their sectors of 
the economy are becoming obsolete and they need to do something else. This 
does open up the possibility for thinking about the relationship between work 
and other spheres of life in new ways. But I don't think it is something to be 
celebrated as much as something to be understood and to be dealt with in 
its own terms. People at the bottom, people working two or three ten-hour- 
a-week jobs that don't promise any regularity will be the first to say it is not 
a form of flexibility that should be celebrated but something to be dealt with 
and protected against to render their situation more secure. 

MM-B: Do you think it will have a greater impact on women? 

vs: Ican speak to only the American context here. There has been some work 
on who has contingent jobs in the United States. There are different results 
depending on what definition you give to contingent work. Interestingly, 
although there is a gender disparity, it is not as great as you might suspect. 
There are many, many men who are now facing more contingent forms of 
employment, including people who were forced out of their full-time job and 
made to work under contractual arrangements, where they no longer have 
access to benefits and so forth. Are they doing better than the women who 
work contingent jobs? Maybe yes, because the contract of employment is sort 
of on top of the hierarchy of contingent work. With something like seasonal 
work by migrants, you are at the bottom. There are disparities around this, 
and I do think in some ways the insecurity of employment and the shift of risk 
onto the individual worker has become a great equalizer. It leaves us a chance 
to have political coalition and political identification, if you will, that are new. 


174 THE MULTIPLE GROUNDS OF DISCRIMINATION 


Perhaps the election of President Obama in the United States represents some 
understanding of the collective new forms of risks that we all face and the 
desire to address things in a new way. 


Comparative Perspectives 


Sex-based discrimination is probably the form of discrimination that most clearly 
exposes the ambivalent quality of antidiscrimination law, between its scope of 
application, which is at times quite extensive, and its limits. This observation is 
true both in the United States and in Europe. 

On the one hand, as affirmed by Vicki Schultz, David Oppenheimer, Reva Siegel, 
and Linda Krieger in their descriptions of the United States context, the protected 
ground of sex, like race, laid the groundwork for a solid corpus of law on both sides 
of the Atlantic, which proved to be particularly effective in enforcing prohibitions of 
disparate treatment and disparate impact discrimination between men and women 
in many areas of employment. In some cases, legitimate sex-based distinctions can 
be made when they are linked to motherhood”? or when sex is a “bona fide occu- 
pational qualification” Sex is a very visible trait because it is an important variable 
in social protection policies, used to determine health insurance coverage, family 
benefits, and retirement benefits. In France, for example, retirement pension rules 
have been charged with creating inequalities between men and women, because 
women are more likely to have interrupted their careers to raise children and are 
therefore disadvantaged in accumulating sufficient pension rights.** Claims based 
on the sex ground can sometimes reinforce the static image of female identity as 
necessarily tied to maternity, for example, in the judgment of the CJEU in Ulrich 
Hofmann v. Barmer Ersatzkasse (C-184/83130),° where the court found it legiti- 
mate to protect a woman's “physiological and mental functions” after childbirth 
and the “special relationship between a woman and her child” 

On the other hand, the sex ground has often proved ineffective in combatting 
more subtle problems such as gender discrimination,"* indeterminate sex, and the 
oppositions instituted between men and women based on sex. Antidiscrimination 
law has been denounced as crystallizing a rigid binary distinction between men 
and women, positioning women as “victims” of discrimination and men as the 
“villains,” to borrow the word used by Schultz. Additionally, more complex issues 
involving men and women exist, such as family responsibilities discrimination in 
any form, including discrimination against workers who have not founded a fam- 
ily. Can family status be regarded as introducing the notion of freedom to make 
personal lifestyle choices, in addition to the right to nondiscrimination? In any 
case, family status (as a prohibited ground covered by Article 1132-1 of the French 
Labor Code) is not bound to a personal attribute such as sex. 

Lastly, the prohibition of sex-based distinctions constantly raises the question of 
systemic discrimination against women,”° due to sex segregation in the labor mar- 
ket and the glass ceiling phenomenon. Should we be investigating the workplace 
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to uncover how it influences the career choices made by women in terms of occu- 
pations or career development, as Schultz observed? Antidiscrimination law can 
cover up institutional discrimination and distract us from addressing the broader 
issue of establishing a more balanced relationship between work and family life, as 
noted by Suk. 

So it is important to examine the tensions intrinsically joined to the sex ground 
in antidiscrimination law. First, I will take a comparative historical look at the sex 
ground. Then, having identified the forces pulling at this protected trait and its 
particularities, I will show how they can raise the curtain on a better grasp of the 
discriminations caused by the eminently functional nature of the sex ground and 
how the concept of gender has taken over from sex. 


Is Sex Still a Relevant Ground Today? 


Challenges to sex discrimination have been successful historically, as the scholars 
interviewed have intimated. First, analogies between race and sex discrimination 
have opened up a broad field of action. As mentioned previously, it was in a 
race discrimination case that the obstacles to proving hidden direct discrimina- 
tion were first exposed in the United States.%* Sex discrimination case law has 
been particularly prolific in Europe and the United States, carving the outlines 
of indirect discrimination.’ In Europe, community case law on sex discrimina- 
tion, recognizing the fundamental nature of the principle of equal treatment of 
men and women, is part of the community acquis“ on which court decisions on 
age discrimination, for example, have been based,’* without being confined to the 
indications provided in directives addressing various individual grounds. 

But the analogy between race and sex has created a competitive environment 
that has ultimately constrained as well as liberated women’s rights.'* In the United 
States, in particular, the women’s rights movement was first perceived as support- 
ing mainly the rights of privileged women. The traditional civil rights movement 
bringing suit in court, a movement typically associated with the lower social 
classes, tended to subscribe to the idea put forward in the Moynihan Report in 
1965 that the matriarchal family structure in “black” households “emasculated” 
black men and hampered civil rights progress. Groundbreaking women activ- 
ists such as civil rights lawyer Pauli Murray, who was rejected from Harvard Law 
School because she was not the “right” sex, advocated for the rights of lower-class 
black women. These activists showed that sex-based discrimination could have 
a larger socioeconomic dimension, similar to, and implicitly related to, race dis- 
crimination. The largest organization of feminist activists in the United States, the 
National Organization for Women (NOW), was also created in response to the 
low enforcement of the Title VII law prohibiting employment discrimination for 
women (CRA of 1964), as noted by Schultz and other scholars.” 

In the United States, the sex characteristic resonates across all occupational 
categories, certainly more so than race or origin, and in terms of pure numbers 
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it affects a larger population, namely, all women and men.” In Europe and in the 
United States, women encounter both vertical resistance (the glass ceiling)“ and 
horizontal resistance (occupation-based) in their careers. These issues affect half 
of the working population and have a much wider scope of application than any 
other ground except age. Seen from this angle, the ground of sex appears to be 
effective in revealing overall rigidities in the employment market and in strongly 
leveraging the purchasing power of women.” The growing body of litigation on 
genuine occupational requirements’? that exclude women from certain types of 
jobs illustrates the need for this incompatibility to be assessed on a case-by-case 
basis and not generalized to the entire occupation. Such exceptions to the antidis- 
crimination principle can also perpetuate biases, resulting in widespread, systemic 
impact when these biases are incorporated into an employer's selection criteria. 
Upon close scrutiny for evidence of discrimination, certain historical occupa- 
tional requirements, such as physical strength for law enforcement and security 
jobs, are shown to be obsolete yardsticks based on perceived needs and are now 
restrictively interpreted by judges.’ An alternative to systemically excluding one 
sex from certain jobs could be to apply a proportionality test, as provided for in 
European law. 

Might it be considered that above and beyond the question of discrimina- 
tion, the ground of sex has a stronger “functional” aspect than other prohibited 
grounds, because of the important economic impact of discrimination in pay 
and in the assessment of occupational requirements? There is a financial under- 
current to all sex discrimination cases involving pay equity®* and the concept of 
“work of equal value” The “equal pay for equal work” principle is foundational 
because it obliges employers to proactively rethink their compensation policies. 
Judges are looking past the individual to focus on the nature of the work being 
performed.’ Ultimately, as the Conseil d’État has already done in the past, courts 
can assess pay equality by testing for the proportionality of the sex-based differ- 
ence in pay, comparing the purpose and relevance of the pay advantage to the 
company’s business objective.’ In France, the added appeal of assessing pay dis- 
crimination with respect to pay equity is that an initial comparability of jobs is not 
required to test the objective justification for a difference in treatment.’ French 
policy sways between a discourse on combating sex discrimination and one on 
achieving “real equality between women and men,” which is the name of the last 
piece of legislation in France, covering a wide scope of issues: domestic violence, 
quotas for women and men in public institutions, equal pay and protection against 
discrimination for independent workers on maternity leave.” 

Wage differences between men and women are identifiable and occur through- 
out a person’s career, even if Krieger explains that information proving the dis- 
crimination can still be withheld from plaintiffs, despite the discovery procedure 
used in the United States."* Are repeated absences from work for maternity enough 
to explain the stagnation in pay experienced by women after returning from leave 
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or their less favorable performance appraisals?"** As Jolls mentions, is maternity 
protection the reason for the lower wages paid to women in the United States, as 
some economic research seems to indicate? 


Tensions Surrounding the Sex Ground 


Sex-based discrimination cannot be grasped simply by evaluating work and its 
requirements on a job-by-job basis: it is affected by other tensions.’ Through the 
prism of equality, the sex ground reveals how society functions. In many court 
decisions and laws, organizations, families, and women’s rights at home and in 
the workplace are closely correlated. As Schultz suggests, we might wonder why 
analyses of sex-based distinctions, even in the context of employment discrimina- 
tion law, so often refer to women's private lifestyle choices. Isn't this the focus of 
Catharine MacKinnon’s criticism of the legal construction of the concept of the 
right to privacy as a protected space where male domination over women can be 
more freely expressed without the possibility of an outside judgment? 

This leads to the more sensitive issue of the almost symbolic, institutional 
nature of sex as related to the employees body. In the fight for equality, the pro- 
tected ground of race refers to skin color, facial features, and other physical 
characteristics, but sex extends beyond the confines of the body and touches on 
reproduction,” sexuality, and private life and implicitly permeates all legal debate 
on equality and women in employment. Women’s bodies, extensively discussed 
by feminist scholars, constitute a source of social oppression and, paradoxically, 
a space of freedom. Direct or indirect references to women’s bodies in U.S. and 
European law, particularly in the workplace,’® attract a great deal of attention 
from those who strive to achieve equality and women’s right to make their own 
decisions. 

This can be clearly seen on both sides of the Atlantic,’ in the genealogy of the 
acquisition of women’s rights’””° as well as equal employment policies,” which in 
France even provide for fines to be paid in the event of noncompliance.” Sex is 
closely tied to norms involving founding social institutions, such as the family, 
which are perceived as guaranteeing a cohesive society.’ But focus has gradually 
shifted from the problem of sex-based inequalities in employment to the scrutiny 
of the lifestyle choices made by men and women to achieve a work-family balance. 
Rather than a dispute over equality and identity, battling discrimination in this 
context resembles a search to ensure that women and men have an equal right to a 
private life without any undue impact on their career. What often ensues is a sys- 
tematic linking of employment-related choices and private-life choices, sometimes 
more for women than for men. 

The development of American constitutional case law offers particularly telling 
insight into the difficulty of distinguishing between sex-based discrimination and 
the context in which women exercise their rights, often their right to have control 
over their bodies. The Supreme Court seems to be straddling a fine line: on the one 
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hand, it eases the constitutional principle of equal protection by justifying differ- 
ences in treatment made to protect the perceived vulnerability of women,” and 
on the other hand, it uses the idea of privacy to enshrine certain rights over their 
bodies that sometimes ensnare rather than emancipate women. 

In the United States, the first employment-related decisions handed down by 
the Supreme Court, including the landmark Muller v. Oregon decision,” found 
that distinctions in employment laws “protecting” women at work by restricting 
their working hours, like those that had emerged in France a little earlier,”° were 
compatible with the equality principle, despite the fact that a few years prior, in 
Lochner v. New York, the Supreme Court chose to guarantee the liberty to contract, 
invalidating a law, not specifically directed to women, seeking to restrict working 
hours for the purpose of protecting workers’ health.” 

After Muller, the constitutional case law as a whole seems to accept the implicit 
stance that a woman's foremost role is to bear children. Even though the Supreme 
Court began to strike down sex-based legislation under the Fourteenth Amend- 
ment’s Equal Protection Clause in the 1970s, forbidding government from enacting 
sex-discriminatory laws premised on the belief that women should bear children 
and men should support the family, the modern equal protection cases have not 
wholly broken from the Muller tradition. A lower standard of scrutiny is applied 
to laws drawing distinctions between the sexes, especially laws regulating preg- 
nancy. Siegel shows us how, since Roe v. Wade, every abortion restriction has been 
enacted to protect the fetus, on the presumptions that pregnancy can be imposed 
on women and that to a certain extent the government can regulate the right to 
terminate a pregnancy.”* Although Roe protects the right to terminate a pregnancy 
under a line of cases based in liberty and autonomy, rules regulating abortions can 
contribute to the subordination of women and should also, according to Siegel, be 
subject to scrutiny under the equal protection clause.” 

In all equality case law, one can detect a desire to apply a separate set of stan- 
dards to dissimilar treatment for men and women. This has crystallized, first, in 
the inability to amend the Constitution and expressly include the principle of 
equality between men and women"? and, second, in the more lenient judicial 
review of sex-based distinctions under the Fourteenth Amendment’s Equal Pro- 
tection Clause. In Reed v. Reed," the Supreme Court decided that sex was not a 
suspect classification subject to strict scrutiny, like race. Because of this, differen- 
tial treatment based on sex was allowed if it bore a rational relationship with the 
objective of the law. The court then veered significantly from this decision and 
held in Frontiero v. Richardson™ that benefits provided to dependents of members 
of the military could not be based on sex, suggesting that any classification based 
on sex must be justified by a compelling state interest, indicating a level of scrutiny 
(strict scrutiny) used for race distinctions. Finally, in Craig v. Boren,’ the court 
rolled back and opted for an intermediate standard of judicial review of sex-based 
distinctions that must substantially relate to the achievement of an important 
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government objective. This more lenient level of review continues today—most 
prominently in United States v. Virginia, 518 U.S. 515 (1996)—and reflects an 
attachment to sex-differentiating theories. It can justify legitimate differences in 
treatment between men and women in the United States, despite the absence of 
more protective maternity laws such as those that exist in France. 

French and European™ laws offering women pregnancy and maternity protec- 
tion have been in existence for some time’ and aggravate the risk of discrimina- 
tion against women when the period of protection, which employers may consider 
to be inconvenient or costly, comes to an end. Fortunately, inspired by European 
case law, antidiscrimination can step into the breach: it considers as suspect any 
adverse action taken by an employer once maternity protection ends,” such as 
postponing training or a promised promotion after maternity leave. In this 
context, antidiscrimination laws and maternity protection measures are comple- 
mentary.° Unlike French law, which immediately adopted maternity protection 
for women in employment" and even banned night work for a time as a nod to 
their perceived vulnerability, U.S. law took some time to recognize pregnancy as 
a source of discrimination. The inclusion of pregnancy as a protected ground of 
discrimination first had to be enacted by statute. Rather than adopt legal provi- 
sions for maternity leave, feminists preferred the more neutral route of incorporat- 
ing unpaid, job-protected leave for medical reasons or family responsibilities into 
the Family and Medical Leave Act (FMLA). Extensive case law on family respon- 
sibilities discrimination then emerged, converging with European law, which is 
prolific on parenthood issues‘ not restricted to sex and, along with French law, 
reinforces legal norms protecting parental rights and supporting family, gener- 
ally understood to mean dependents in general. French case law, like European 
law,” seeks to ensure that parental leave does not negatively affect employees when 
they return to the workplace in terms of working conditions and pay: the employ- 
ee’s job before the leave and after the leave must be compared and the jobs must be 
similar if not identical.’ Since the EU directive on the application of the principle 
of equal treatment between men and women to the self-employed,” maternity 
protection has not been reserved for salaried workers.” In the Danosa?® deci- 
sion, the CJEU applied Directive 92/85 on the protection of pregnant workers to a 
woman executive committee member considered to be a “pregnant worker” and 
who was revoked due to her pregnancy. The protection applied to her because she 
was pregnant, regardless of her employment status. The CJEU has even reflected 
on maternity leave in surrogacy contracts: “EU law does not require that a mother 
who has had a baby through a surrogacy agreement should be entitled to mater- 
nity leave or its equivalent”? The court leaves a door open for Member States 
that support this form of parenting’: “The Pregnant Workers Directive merely 
lays down certain minimum requirements in respect of protection, although the 
Member States are free to apply more favorable rules for the benefit of such moth- 
ers.” In France, the budding number of discrimination suits over pregnancy in 
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self-employment has not been successful, because no justification is required for 
the termination of simple civil law contracts with self-employed workers. The leg- 
islature had to recently intervene.’ 

How can the discernment of family responsibilities in the United States?” and 
of family status in France, or parenthood, as an extension of sex discrimination in 
Europe, change the way employment discrimination is perceived? As Suk observes, 
perhaps antidiscrimination law does not have the financial or legal means to 
undertake in-depth transformations to establish a better balance between work 
and home and even obstructs such advances in the United States by redirecting 
attention to stereotypes. One can also consider, however, how an expansion of the 
protected characteristic of sex is coupled with assumptions made about how an 
individual performs: that is, the challenges of having or not having a family. 

Antidiscrimination law is therefore undergoing a subtle but subversive trans- 
formation.” Like discrimination on the basis of trade union activity and dis- 
crimination based on sexual orientation, family responsibilities and family status 
discrimination introduce the issue of liberty beyond the fight against discrimina- 
tion. The message being conveyed is that a characteristic like sex is not sufficient 
to describe a person’s identity and life choices.” This premise, more reminiscent 
of a quest for personal dignity, reinforces the idea that sex does not indicate a per- 
sons performance in the workplace and even less so in his or her private life; sex is 
relational and must be contextualized in relation to other people. The new genera- 
tion of prohibited characteristics has not been designed to weaken the role of the 
welfare state or do away with sex-based positive action.” These grounds help shed 
light on the impact of the collective measures enforced by the state and employer 
practices: either they overlook work-family dynamics or, on the contrary, they are 
not neutral and promote certain ideas about the employee and how any conflicts 
between work and family life should be resolved. In certain cases, the government 
or employers should be able to justify or explain the lifestyle choices that they are 
encouraging their employees to make to increase their rights and benefits, and, as 
required, do away with policies that are not consistent or compatible with chang- 
ing behaviors: the legal debate on these issues is at the crossroads of concerns 
about fundamental rights that articulate simultaneous aspirations for equality and 
freedom. Is this not an inevitable change for antidiscrimination law in a society 
seeking to reconcile individual and group expectations in the workplace? This 
transformation begs the question of how to encourage a more systematic recogni- 
tion of the ground of gender, coupled with sex. 


V. DISCRIMINATION AND GENDER 
DECONSTRUCTION 


To begin with, let us consider what we mean by gender and deconstruction. Cer- 
tain works on gender deconstruction in various disciplinary fields have evidently 
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reverberated in American doctrinal thought, inspired by queer theory. Although 
in a different manner, these ideas have also penetrated French thought, which 
probably sprang from a different paradigm of sex equality and sex differences. If 
we proceed in stages, then understanding the gender issue follows from a distinc- 
tion between the terms gender and sex. Joan Scott clearly addresses this question 
as she retraces the history of gender construction: “In its most recent usage, gender 
seems to have first appeared among American feminists who wanted to insist on 
the fundamentally social quality of distinctions based on sex. The word denoted a 
rejection of the biological determinism implicit in the use of such terms as sex or 
sexual difference. Gender also stressed the relational aspect of normative defini- 
tions of femininity. Those who worried that women’s studies scholarship focused 
too narrowly and separately on women used the term gender to introduce a rela- 
tional notion into our analytic vocabulary.” 

In an effort to draw similarities with Europe, an exploration of these disciplin- 
ary fields is very useful for comparing U.S. gender studies with the scope of studies 
in France.” French feminist theory is often simplistically perceived. Early on, it 
took a relational, psychoanalytical approach to sex differences and relationships 
related to sexuality, symbolized by the MLF movement and Antoinette Fouque'’s 
“Psych et Po” group, which foregrounds the feminine symbolic and a form of 
essentialism found in the work of Luce Irigaray and Hélène Cixous.”” 

In reality, French analysis of the social construction of gender was more com- 
plex, as seen in Simone de Beauvoir’s writings and the critique of the myth of 
woman,” and in the materialist feminism of Christine Delphy, Colette Guil- 
laumin,”* and Monique Wittig, who propose, without naming it as such, an 
avant-garde deconstruction of gender using Marxist analysis. Adding to this com- 
plexity is Pierre Bourdieu’s work on masculine domination, which got a rather 
tepid reception by feminists, along with his useful analysis of the workplace and 
the impact of the rapid entry of women into a hitherto masculine profession, “in 
a certain way, threatening men’s ‘sexual identity; the idea that they have of them- 
selves as men.™® 

If we try to portray the contemporary debate on gender in France, Genev- 
iève Fraisse proposes an essential philosophical perspective of gender and how 
it relates to equality, aptly illustrating the complex relationship between gender 
and liberty: “Equality is the central theme of feminist thought. An understandable 
theme, since it expresses the essence of feminist utopia, the critique of masculine 
domination and a point-by-point equilibrium between men and women. Freedom 
is therefore an obvious consequence. Conversely, the liberty of women, logically, 
does not always lead to equality between the sexes. Let’s therefore temporarily set 
aside the question of liberty, which is both the opposite and the complement of 
the principle of equality.” For Francoise Héritier, recognizing the fundamental 
anthropological dimension to the relationships produced by a distinction between 
the sexes is key to identifying certain risks of discrimination that are inherent 
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to an ethnocentrist vision of gender. “The study of kinship terminologies in the 
Omaha, Crow, Iroquois, and Hawaiian systems led me to posit that the kin terms 
revealed something, not about actual status or roles at different ages in the life of 
gendered individuals in human societies, but about a certain idea of the relation- 
ship between the sexes through the internal framework of their interaction. They 
do not express nature, but ideology?” 

More recently, sociologists have also considered the question of gender in 
employment in France, as seen in the essential analyses of Margaret Maruani,”? 
Rachel Silvera,” and Jacqueline Laufer,” who reexamine the promotion of equal- 
ity and antidiscrimination despite the sexual division of labor. Economic and legal 
analyses scrutinizing the effect of norms on the social roles of the sexes offer a 
systemic vision of discriminations, which are perpetuated from generation to 
generation, regardless of changes in employment*” and are related to the way in 
which social protection was constructed in France, a reality that it must take into 
account.” 

Finally, deconstruction of law, as a last step, enriches the legal analysis and 
forces a reexamination of Judith Butlers fundamental work, Gender Trouble.*4 In 
this critique, based on theories by Michel Foucault, she goes beyond the tradi- 
tional distinction between sex and gender to question the individual and sexuality 
at different times and in different places. In addition to Christine Delphy*® and 
Bruno Latour,” other researchers work on a certain form of gender deconstruc- 
tion. In France, despite a probable lag with respect to the United States, where 
gender studies are more deeply anchored, “throughout its development, the soci- 
ology of gender has nevertheless maintained a constant dialogue with the major 
theoretical frameworks, streams of thought, and even ‘schools’ of sociology.” 

All of American feminist legal thought has been more or less inspired by the 
work of Michel Foucault and of law as an instrument of domination and the cen- 
tral premise for all analysis of positive law.”* Nevertheless this American think- 
ing was expanded and even turned around to critique the feminists themselves 
as being responsible for a new form of domination replacing masculine domi- 
nation.” Janet Halley, Vicki Schultz, Nan Hunter, Katherine Franke, William 
Eskridge, and Duncan Kennedy express this view in their analyses of discrimina- 
tion, as well as of sexual harassment, privacy law, and constitutional law." 

In France, through the lens of American law, in which he is well versed, the soci- 
ologist Eric Fassin exposes the “reversal of the homosexual question” and explains 
why France has resisted the theories of Judith Butler for rather ideological rea- 
sons.” He offers us a transatlantic comparison of gender, describing how sexual 
questions arose in an indirect fashion in France, in connection with issues involv- 
ing the country’s republican culture, from head veils to the civil union (pacte civile 
de solidarité, or PACS), including gender parity. Marcela Iacub, Caroline Mecary, 
and Daniel Borillo deepen our understanding of questions regarding sexual orien- 
tation, reproduction, and sexuality,”* departing from traditional positivist studies 
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on the law related to sex. Only very recently, a broader approach was initiated 
to reexamine every concept of private law’ and public law”” and the notions of 
contract and consent? through the lens of power relations. 

In the comparative observations made in the wake of these conversations on 
gender, I endeavor to better understand how these reflections fit in with the wider 
issue of discrimination in the workplace. What is its impact on the legal interpre- 
tation of inequality at work? How can this new light shed on the deconstruction 
of sex as a protected ground open a new forum for discussion about the identity 
of the person at work, his or her private life, sexuality, and the extent of freedom 
on the job? It is possible to explore even further. Why not offer a new reading of 
autonomy in employment law through a narrative that deconstructs sex and gen- 
der, as Janet Halley suggests? This is in fact a necessary step toward better under- 
standing the differences between the category of sex, enshrined in law, and other 
closely related grounds of discrimination such as sexual orientation, gender, and 
physical appearance. 

Janet Halley shares her analysis of the rights equality claimed by the gay move- 
ment in the United States. 


JANET HALLEY: To look at the gay movement in the United States, you would 
think that marriage and military service are purely good institutions and 
never once caused anybody any harm! Here’ a historical fact: Some cen- 
trist gay leaders were surprised when gay divorces started happening. Their 
strategy had been to argue that they were as committed to marital solidar- 
ity as straight couples and so should be allowed into the institution. To read 
their briefs, you would imagine that the only effects of marriage law are those 
emerging during marriage. But look at any American Family Law course: 
legally, the institution is mostly about entry and exit rules. That is, it's mostly 
about who can get married and how—and divorce. The gay agenda has pro- 
duced a far more conservative image of marriage in the United States than we 
had when it started. 


Later in the interview, Halley offers other analyses from an international 
perspective. 


MARIE MERCAT-BRUNS: So basically this new generation of researchers is focus- 
ing on labor relations and the effects of globalization. 

JH: Let’s think about human mobility, smuggling, and trafficking. This new legal 
order has been hailed as a protection for the vulnerable. But it originated 
when countries receiving illegal migration started to take an international 
criminal law enforcement strategy to get the sending countries to stop send- 
ing so many illegal migrants; they basically clamped down on the developing 
world. Under the Palermo Protocols, states agreed to clamp down on labor 
migration in the forms of smuggling and trafficking. 
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This is a border control regime; it is about making it harder for people to 
migrate illegally. It contains a tiny sliver of protection for migrant workers 
who are coerced at certain points in their migration. Only in this sense is the 
trafficking regime in any way protective of the worker. If you are smuggled, 
you can be prosecuted in the receiving country, but if you are trafficked, you 
must not be punished and you may be repatriated. If the receiving country 
does not want you, it must send you back to your home country. You might 
be devastated when you are sent back to your home country; you might be 
desperate to migrate. 

Meanwhile, the people who helped you or forced you to migrate—and 
at the border, decisions about which class you fall in are made by extremely 
low-level immigration officers and are in practice not appealable—are subject 
to intense criminal sanctions. So the price of migrating into countries that 
enforce the Palermo Protocols goes up because it’s riskier for the middlemen; 
maybe your best second option is not migrating into the North or the West 
but into another developing state. 

So it seems that the regime fosters South-South migration. Migrants who 
have good claims to refugee protection are swept into the trafficking-smug- 
gling enforcement regime, also at the border and without time to develop 
their claims. The big Northern developed countries can wash their hands of 
the resulting movement of people back into the developing world and eco- 
nomic desperation. These are some of the downsides of the trafficking regime. 

I see this as very ambivalent success for poor people. American feminists 
were against trafficking because they regarded women’s migration from one 
country to the other or from one place to engage in sex work as a really bad 
thing. So they went to the Palermo convention on antitrafficking; they fos- 
tered the push for stronger criminalization because they cared so much about 
the sex worker. Too narrow a focus; too strong an identity politics; too simple 
an idea of power. 

MM-B: It is enriching to discover this broader perspective on the criminalization of 
international labor law. 

Coming back to the idea that some feminists might have fueled the constant 
perception of male domination, would you like to add on anything about gay 
rights activists proceeding in a similar view of power struggles, victimization, 
and constructing homosexual identity? 

JH: There is fascinating chain of movement-to-movement imitation in which 
black civil rights constitutes the classic model, and women’s and gay rights 
imitated it. This imitation process is interesting in its own right. One prob- 
lematic result for the gay rights movement was that it got focused entirely on 
civil rights. Civil rights had been central for segregated blacks, so they must 
be central for the subjects of a despised sexuality. But the broader sexuality 
agenda included a lot more than civil rights. For instance, and here I draw on 
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the recent work of Libby Adler,” it included the question of the most sexually 
vulnerable population in the world: children and teenagers. They have to fig- 
ure out their sexuality while under almost complete capture by the family and 
the State. There is almost no place for a kid to go except home and to school— 
and the bad things that happen to sexually exploratory kids there aren't 
violations of civil rights. What remedies do we have for them there? There are 
some legal avenues—and Adler is developing a clinic to help homeless kids 
through them—but a lot of the remedies aren't even legal; they involve deep- 
ening our commitment to sexual exploration. But the gay marriage campaign 
has been directly contrary to that commitment. It’s been a hard piece of his- 
tory to watch if your basic political instincts are queer. 

MM-B: Could you give me an example on how you could do that though? Would 
be through the State? Through education? 

JH: Well, here is one that Adler is working on. Homeless kids commit crimes 
simply to eat and have a place to sleep. The minute they get caught, they have 
a criminal record. And that record has a huge negative effect on every subse- 
quent contact they have with the state—getting food stamps, getting an iden- 
tity card, small things that can make the difference between life and death. 
Can this process be slowed down so that we don't routinely make things worse 
for these desperate kids? It’s a very low-level bureaucratic question. 

MM-B: What do you think of stereotypes, sexuality in the workplace, and then 
maybe constitutional issues? Why does the United States not have federal protec- 
tion of sexual orientation discrimination, when there is such a strong awareness 
of discrimination against gays? 

JH: Why we don't have prohibition of sexual orientation discrimination in Title 
VII? That is a political question. The political power is not there to include 
sexual orientation in Title VII. This is a culture war. Conservatives and 
especially conservative Christians do not want to see legal rights for nondis- 
crimination on the basis of sexual orientation. Why don't we get it from the 
Constitution through equal protection? Let me put this simply. Every consti- 
tutional right for homosexuals is either going to be an equal protection right 
or substantive due process right.” But those are highly politicized provisions 
of the Constitution. The way it is in our legal political world, for the Supreme 
Court to add gay-friendly rulings under those provisions, is to step into a 
culture war. 

As I said at the beginning of this interview, I started my career thinking I 
could tell the Supreme Court, “You can grant equal protection to gays without 
acting politically.” But then I realized that the Constitution and constitutional 
doctrine don’t mandate such a decision; there is a political choice”! that must 
be made. That’s the impasse that we face. 

MM-B: You dont think that the United States is more “gay-friendly” than before 
with Obama? 
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JH: Absolutely it is. It is constantly becoming more gay-friendly. I think we have 
transformed the political stage in the last twenty years. It is a struggle at every 
level of society, not just in the Supreme Court. 


Robert Post discusses queer theory and the limits of law. 


MARIE MERCAT-BRUNS: What do you think about dress codes personally? 

ROBERT POST: I think that you can follow this as a matter of action and not 
abstract principle: antidiscrimination law is not about abstract principle and 
so to imagine a form of law that is so disruptive of ordinary social conventions 
and social norms is utopian and would not be publicly accepted. So I myself 
as a lawyer wouldnt want to go there, although I can see a role for people who 
are pushing toward a gender-neutral concept of antidiscrimination law—that 
is, a queer theory of the person. 

MM-B: Have you thought about the question of cross-dressers in the workplace and 
the ability to dress the way you like at work? How do you understand this trend? 

RP: There is a debate in Congress now about ENDA [Employment Non-Dis- 
crimination Act]*” and antidiscrimination law and about whether it should 
prohibit discrimination based on sexual orientation or upon gender. Based on 
sexual orientation, it is a social movement representation of gays as a group 
and gay rights; where based on gender, it is the notion that the person does 
not have any gender. We can’t allow business to make any rules that reflect 
gender in the workplace. So one is extremely more difficult and transforma- 
tional than the other; it requires more distance from ordinary social norms in 
which people do have stable identities. 

MM-B: What do you think of the self-development idea and the fact that we are all 
individuals and are entitled to a certain well-being in the workplace? 

RP: You and I have had that idea, but to imagine using law as an instrument to 
impose it to everyone else is to attribute to law a transformational possibility 
I dont think it has particularly. One has to have a very strong social system to 
do that. Right now that social base does not exist, and we are not sure it would 
work for one. At certain times the law could reflect that, but in my view, as a 
matter of social fact, we, in history, are at a certain distance from that. 

MM-B: You think that as a premise, we should accept the fact that there are stereo- 
types and work with them? 

RP: I dont think human beings think without stereotypes, so the notion that we 
should think without a stereotype is internally incoherent. The question for 
me is, which stereotypes? 

MM-B: I think we should emphasize this for the European public. For example, age 
biases are not easily admitted in Europe, and your reasoning takes a step further, 
saying you don't necessarily look at conscious or unconscious bias; you say, let's 
work with these biases, and maybe that is a more interesting way to talk to the 
European public about this. 
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There is a sort of cynical European view that considers that people will always 
have biases, and you have a more pragmatic view of how to work with them. Do 
you agree? 

RP: Do you know the philosopher Hans Georg Gadamer? He wrote Truth and 
Method.** He talks about determining the construction of human meaning, 
and in that book he talks about how humans always have their own under- 
standing before anything else; you don't start with a blank slate. You always 
start from somewhere and that somewhere corresponds to your experiences 
interacting in the world. So the idea that there is an Archimedean point where 
one can see the world without prejudice—in other words, without preformed 
opinion, stereotypes, or generalization—that’s impossible. 


Next, Chai Feldblum discusses her Moral Values Project,™ which she describes 
in a chapter ofa book published in 2009 called Moral Argument, Religion and Same- 
Sex Marriage: Advancing the Public Good.** The project has two aims. First, to facil- 
itate a meaningful conversation in the public arena on the moral neutrality of sexual 
orientation and the moral “benefit” of acting in line with one’s sexual orientation 
and gender identity. Second, to build a legal argument, both in the public and politi- 
cal domains, in which government has a positive obligation to provide its citizens 
with equal access to the “moral goods” that are safety, happiness, care, and integrity. 


MARIE MERCAT-BRUNS: How does your work incorporate the issues of sexual 
orientation and gender identity? 

CHAI FELDBLUM: The theory underlying the Moral Values Project is that only 
by having substantive moral conversations about sexuality (including homo- 
sexuality) and about government's responsibilities to the individual can we 
ultimately shift the public’s substantive moral assessments of LGBT people in 
a manner that will advance true equality and liberty for us.” The bulk of my 
scholarship, since my first legal scholarship article in this field was published 
in 1996, has focused on the question of whether and how moral reasoning can 
be used to advance equality for LGBT people.” 


Linda Krieger also considers discrimination based on sexual orientation, queer 
theory, and its limitations. 


MARIE MERCAT-BRUNS: What do you think of queer theory and how it ques- 
tions “traditional” feminist jurisprudence on male-female domination and pro- 
vides new insights on gender discrimination law? We are looking for answers to 
issues with regard to transgender discrimination”? and same-sex discrimination. 
Do you have any comments? As I understand it, sexual orientation discrimina- 
tion is not recognized by Title VII of the Civil Rights Act of 1964,” but some 
states prohibit it. 

LINDA KRIEGER: Right. We still do not have federal protection against discrim- 
ination based on sexual orientation. 
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MM-B: Cases like Price Waterhouse have shed some light on sex, or more specifi- 
cally, gender stereotypes, and analogies were used to apply this case law to sexual 
orientation or transgender discrimination cases, right? 

LK: Just in the circuits on this question. There are two circuit court decisions that 
suggest that, in certain circumstances, sexual orientation can be understood as 
a form of gender discrimination, but that is a minority view. I think it is pretty 
much beyond question that if that issue were to reach the Supreme Court, it 
would hold that Title VII's prohibition against sex discrimination does not 
equate to protection against sexual orientation discrimination, and as a mat- 
ter of statutory interpretation, I think that that decision—sadly I have to say 
this—would be well-founded. Congress has, on numerous occasions, refused 
to amend Title VII to add sexual orientation to the list of protected grounds. 

MM-B: Why? 

LK: Because the United States as a whole is an extremely homophobic country. 

MM-B: But there is a strong push towards recognition of same-sex marriage and 
same-sex parenting, so how do you explain this strong resistance on the employ- 
ment question? 

LK: This is one of the conundrums of federalism: when you have a polity that is 
a federation rather than a republic, you can have different states doing very 
different things and have very little happening on the federal level because you 
still have a majority of the states that are not making social or legal progress 
on the issue in question. So we have a number of states that have state prohibi- 
tions against sexual orientation discrimination in employment and hous- 
ing. For example, Hawaii does prohibit sexual orientation discrimination in 
housing and employment, but it does not permit gay marriage or civil unions, 
and just last spring, we had an extremely acrimonious civil union debate in 
which the religious right was mind-blowing in its vitriol. It was a nightmare, a 
homophobic blood bath in the legislature. 

MM-B: Coming back to the grounds of discrimination, I think what is interesting 
are the arguments used to try to extend the interpretation of the law (from sex 
to gender) and how grounds like sex can be seen as social constructs, covering 
other discriminatory situations. Some go further and believe that reconsidering 
grounds like sex can be a way to understand other grounds like race™ from a 
different perspective. Certain categories are hard to define, and in France there is 
this challenge of fighting race discrimination without recognizing that race exists 
per se. I think that what is very interesting in the doctrinal debate in the United 
States is that sex is contingent and cannot be identified that clearly. The other 
question I had is, What do you think of the idea that feminist jurisprudence, by 
focusing on the male-female domination question in its analysis of law, has per- 
petuated a rigid, binary analysis of sex as necessarily male versus female, locking 

out any other interpretation of gender norms and without taking into consider- 
ation other perceptions of sex and other forms of sexual identity? 


THE MULTIPLE GROUNDS OF DISCRIMINATION 189 


LK: All categories are social constructs. The category “chair” is a social construct 
but we sit on them. We don't look at a chair and say, “I can’t sit on you because 
you are a social construct? So sex is a social construction; sexual orientation 
is social construction. Social constructions form because they perform certain 
functions either socially or economically, and some of those uses perpetuate 
forms of oppression, but we are not going to stop using sexual constructed 
categories. Many categories, called study categories,”>! have boundaries that 
are more probabilistic in nature than they are fixed or formal. So sex is a fuzzy 
category. There are intersexed individuals. Gender is most certainly a fuzzy 
category, and gender varies from culture to culture. In some cultures, there are 
three formal genders. Gender constructs change over time, but again I think 
that, if there are forms of legal, social, cultural, and economic subordination 
that work because they use a particular category, we reject that category at 
our peril because we then cannot effectively participate in that social, political 
struggle to reduce that level of subordination. 

My experience in the United States with queer theory is that it is primar- 
ily the problem of the educationally, economically advantaged. Ordinary, 
working-class American people believe that there is sex. They believe there is 
sexual orientation. They believe that there is race. If too many of the progres- 
sive social activists spend all of their time talking to each other on whether 
these are meaningful categories or whether these are meaningless social 
constructs that are simply a result of a random play of signifiers, then we are 
going to get run over by a thousand trucks. There is too much of a Marxist in 
me to go there. So it is very interesting, but to me, it doesn’t work very well in 
the real world of political struggle or the real world of legal struggle in which I 
spent my professional and personal life. 

MM-B: Do you think it can be counterproductive? 

Lk: Yes, I do think it can be counterproductive, and I think in some ways in the 
United States it has been counterproductive. But I think there are ways it can 
productive. For example, I think, in junior high schools and high schools, 
in many parts of the United States, young people are rejecting rigid gender 
categories and rigid sexual orientation categories, and that is having a libera- 
tory effect across the board. I do think there is a generational thing happen- 
ing here and that at the end of the day, this notion of gender, this notion of 
sexuality as being fluid, as being constructed, contested, may do some good 
as people now in their teens and twenties and in their early thirties grow up. 

I don't mean to sound like a bitter old baby boomer, because I think there is 
something liberating as an individual, as long as it doesn't disengage from 
dialogue with people who have not jumped on board. Part of the problem is 
that we are increasingly ending up with people in the United States who are 
talking across such an unbridgeable and unbridged ideological, cosmological 
divide that each group is asking of the other total conversion to each way of 
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viewing the world, and that is not going to work. So the concern I have with 
the queer theory movement is, in some ways, similar to the problem I have 
with evangelical Christians. They are both asking of each other a kind of total 
conversion that neither group is going to concede to. So then what do we do? 

We still need our “chairs.” We still need our categories so that we can talk 
about these gulfs, so that people are not just shouting across them. 


Julie Suk shares her insight on discrimination based on gender. 


Marie Mercat-Bruns; What do you think about the impact of antidiscrimination 
norms on gender stereotypes? 

JULIE SUK: I think there are trade-offs. A strong antistereotyping norm increases 
opportunities for individuals who defy the stereotypes (for example, a woman 
who does not have children, is not interested in having children, or has a hus- 
band who does most of the caregiving) but may prevent employers or the state 
from adopting policies and practices that address the social reality (however 
unjust) that underlies the stereotype, namely the fact that women tend to do 
more caregiving as a result of ingrained cultural norms. I am not sure. 

MM-B: Yes, of course, but now with European law, some wonder whether anti- 
discrimination law will be as protective of the welfare state in member coun- 
tries... . I would like to come to my second question: Have you considered 
homosexual or transgender issues when thinking about work-life balance? 

js: Yes. I do notice that, perhaps as a result of greater tolerance for gendered 
generalizations and norms, the issue of same-sex parenting has been much 
more problematic in France than it is in the United States. I think this is due 
to a much stronger assumption in France that the ideal family includes one 
male parent and one female parent. 

MM-B: Do you think this could modify your analysis in your article on the work- 
family conflict?’** I don’t think you mention it. This is probably because it is not 
yet part of the debate in France. 

js: Well, I think it gets at a much broader question: Is it possible to adopt poli- 
cies that rest on the assumption that men and women have different valuable 
things to offer as parents, without excluding families that fail to adhere to 
the model? I think it is possible to devise policies that attempt to promote 
both maternal and paternal caregiving for children, on the one hand, without 
denying benefits to, say, single parents or homosexual parents. But arguably, 
the danger is that the state will essentialize and valorize the traditional fam- 
ily, which will lead to a culture that implicitly judges the single parent or the 
homosexual parents to be inadequate. 


Comparative Perspectives 


These interview excerpts evoke discriminations based on gender and sexual 
orientation but also touch upon broader questions about same-sex parenting, 
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international prostitution, homosexuality and children constructing an identity, 
and queer theory’ applied to law. Without reviewing all of the issues mentioned, 
I would like to discuss three salient points: the question of discrimination based 
on homosexuality in a comparative approach; the distinctive nature of discrimina- 
tions based on gender, homosexuality, and physical appearance, and the sphere of 
autonomy in the workplace that they affect; and the American doctrinal decon- 
struction of sex and gender, and whether it helps to better understand the contours 
of discrimination based on sex. 


Discrimination Based on Homosexuality and Gender Identity 


In the United States, despite the extensive American doctrine” devoted to homo- 
sexuality, same-sex parenting, queer theory, and sexual harassment involving 
persons of the same sex, as explained by Janet Halley, which echoes the public 
debate,’ there is still no federal law prohibiting workplace discrimination on the 
basis of sexual orientation, and all attempts at passing this type of law have failed.» 
However, the EEOC has been instrumental in recognizing transgender rights in 
employment, and in July 2014 President Obama signed an executive order barring 
federal contractors from engaging in anti-LGBT workplace discrimination.*” 

Conversely, in Europe, this principle has been enshrined in the Treaty of 
Amsterdam (Article 19, TFEU) and Directive 2000/78,** and in France, legisla- 
tion was enacted more quickly on this issue, after first introducing lifestyle as a 
protected ground.” European case law is surprising because it invokes direct dis- 
crimination based on sexual orientation in cases involving benefits that are related 
not to sexual orientation but to marital status, where indirect discrimination could 
have been equally appropriate.” This probably reflects the fact that some indirect 
discrimination involves discriminatory intent and that for the sake of transpar- 
ency, it is best to highlight, in sexual orientation cases, the question of discrimina- 
tory animus. The French Cour de Cassation did ask for a preliminary ruling on the 
basis of indirect discrimination involving benefits granted to married couples but 
denied to partners in a registered civil union (pacte civil de solidarité, or PACS).* 
The reason may be that the French PACS is entered into by both gay and hetero- 
sexual couples, unlike in Germany, where the registered partnerships considered 
in the Maruko and Römer cases brought before the CJEU unite only same-sex 
couples.” However, the CJEU rendered its decision on the basis of direct discrim- 
ination, arguing that only same-sex couples could not marry. Therefore, excluding 
them from employment benefits (this was before the new French law allowing gay 
marriage*®) was a pretext for discrimination based on sexual orientation. The 
CJEU has recently expanded its case law on sexual orientation to the health sector 
in France, considering that forbidding all homosexuals from donating their blood 
is disproportionate and constitutes discrimination.*® 

This is not to say that this type of discrimination is always visible in the work- 
place,*® since sexual orientation continues to be regarded as a private matter, 
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except in rare cases.**” EU case law has confronted this issue of proof of sexual ori- 
entation by sanctioning an “appearance of discrimination” when overt homopho- 
bic remarks are made even if their author is not the direct employer.” French case 
law is also developing in this area.”® It is true that in the United States, twenty-one 
states and the District of Columbia have laws prohibiting employment discrimi- 
nation based on sexual orientation,” but there is no federal law in place despite 
efforts to introduce one.’ The legal debate has raged at the constitutional level, 
defining the contours of the right to privacy”? and equal protection following a 
state attempt to prevent the recognition of homosexuality as a protected ground 
for discrimination.” As Krieger mentioned, homophobia has a strong foothold in 
the United States, which may be partly attributable to the adherence of a segment 
of the population to religions that reject homosexuality on principle (even though 
on June 26, 2015, the U.S. Supreme Court ruled that the U.S. Constitution guar- 
anteed the right for same-sex couples to marry in all fifty U.S. states“ and, before 
the decision, same-sex marriage was legal in thirty-seven states).”” Feldblum has 
in fact worked on resolving the difficult issue of reconciling “moral values” and 
homosexuality, particularly in the workplace, and on the possibility of expand- 
ing the circumstances in which accommodations for religious people are consid- 
ered, while respecting gay rights.?”° At the same time, Post expresses reservations 
as to the value of passing legislation to resolve gender issues and the risks that this 
would engender for the protected individual at work, for whom all reference to sex 
or gender has been eradicated.””” 

In fact, this question is central to all efforts made to obtain a more precise 
legal definition of sex and how it relates to gender,’ sexuality, and sexual orienta- 
tion.’” In the absence of a federal prohibition of discrimination based on sexual 
orientation, American case law has relied on drawing analogies between sexual 
orientation, transgender status,’ and gender nonconformity. Based on the Price 
Waterhouse ruling, in which the Court held that discrimination against a female 
employee for not behaving in a manner considered to be feminine” constitutes 
sex discrimination under Title VII, transgender and gay plaintiffs sought to estab- 
lish that the discrimination they experienced was sex discrimination in a broad 
sense, because it was based on their nonconformity with a masculine gender, mas- 
culine behavior, or a masculine appearance, for example. 

Using the example of the chair, Krieger illustrates why social constructs are 
important. The analogy between sex discrimination and discrimination based 
on transgender status was well accepted,*” except by some radical feminists,” so 
much so that one court went one step further. It considered that, whether pre- 
or post-transition, transgender status was not an issue of nonconformity. In fact, 
transgender persons are indeed endeavoring to conform to the sex to which they 
are transitioning. Discrimination in these cases is therefore based simply on sex.”** 
This line of argument was supported by the EEOC in the recent Macy v. Holder deci- 
sion.”® Attempts to draw analogies between discrimination against homosexuality 
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and discrimination against gender nonconformity have often failed because courts 
consider that since Congress has repeatedly refused to pass legislation expanding 
antidiscrimination protection, sex is not intended to be interpreted more broadly 
to include sexual orientation.” 

In France, this type of reasoning, which looks beyond sex to consider gender 
and the end result of the antidiscrimination law from a more functional perspec- 
tive,” is not pervasive in case law. During the debates prior to the adoption of 
same-sex marriage in France, there were frequent protests by the Catholic Church 
and its supporters, not only contesting the passage of legislation but also objecting 
to “gender theory,’ which they feared would dismantle French society’s strong- 
holds: marriage, education and family.*** Gender is implicitly referred to in cases 
of discrimination based on physical appearance, as illustrated in a ruling by the 
Cour de Cassation.” The case involved a waiter who was dismissed for wearing 
earrings at work. In the termination letter, the employee cited this behavior and 
the fact that it was seen as effeminate as grounds for dismissal. The court found 
discrimination based on physical appearance, in relation to sex. Concern for the 
image of the restaurant, which was not threatened, and subjective statements made 
by customers expressing value judgments on men who wear earrings were insuf- 
ficient evidence that the decision was justified by objective elements unrelated to 
any discrimination. The court concluded: 


Whereas it has been recalled that by virtue of Article L.1132-1 of the Labor Code, 
no employee may be dismissed on the basis of sex or physical appearance, the appeal 
court noted that the dismissal was pronounced for the reason, as stated in the dis- 
missal letter, that “your customer-service position does not permit us to tolerate the 
wearing of earrings by a man, which you are,’ signifying that the physical appearance 
of the employee, in relation to his sex, was the reason for dismissal; having observed 
that the employer did not justify his decision to require the employee to remove his 
earrings with objective elements unrelated to any discrimination, the Court was able 
to deduce that the dismissal was based on a discriminatory ground; that this ground, 
being based on Article L.1121-1 of the Labor Code, which the appeal court did not 
invoke, is unfounded. 


This ruling does not invoke the infringement of the freedom to dress as one 
chooses, subject to certain work requirements but explores a new way of looking 
at discrimination based on physical appearance that can constitute gender dis- 
crimination. 

The Cour de Cassation acknowledged that the employee who was dismissed 
for wearing earrings at work was the victim of discrimination based on “physical 
appearance in relation to sex? The notion of physical appearance in this context 
should be defined: it denotes the general impression that a person presents, not 
just their manner of dress or their physical characteristics. Case law on the sub- 
ject is limited; significant cases involve, for example, height." The innovative 
aspect of this decision was the application of this prohibited ground to include the 
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general impression given by a male employee wearing earrings. The fact that a dis- 
crimination was involved meant that the employee faced a more serious sanction: 
namely, reinstatement of the unfairly dismissed employee.” Without the discrim- 
ination, since the freedom to dress as one chooses is not a fundamental freedom, 
arguing this ground would not have led to reinstatement.’ The advantage of the 
discrimination charge is the shifting of the burden of proof: the employee pro- 
vides elements demonstrating direct discrimination. Once this prima facie case 
has been established, the onus is on the employer to prove that its decision was 
justified by objective elements unrelated to any discrimination.” In this case, the 
dismissal letter explicitly mentioned two prohibited grounds of discrimination: 
physical appearance and sex. The Cour de Cassation cited the dismissal letter, 
which referred specifically to “the wearing of earrings by a man? The employee 
was therefore in possession of a rare avowal of reliance on a protected ground.” 

The Cour de Cassation found the employer to be at fault in motivating its ter- 
mination decision not only by criticizing the waiter’s physical appearance, that 
is, the earrings worn, but also by condemning the employee for not conforming 
to a male stereotype. By articulating this link between physical appearance and 
sex, the court looked outside of biological sex and implicitly designated gender: 
the socially constructed perception of what a man is and how he should behave, 
the most visible component of this being his physical appearance.’ Outside of 
appearance, the ECtHR has recently reaffirmed that the right to a sex change is 
within the scope of the right to privacy and personal autonomy.”* 


Gender Discrimination 


This brings us to our second point: the problem of discrimination based on sexual 
orientation’? and gender that involves not only judgments about physical charac- 
teristics but also judgments about behaviors or the exercise of freedoms that could 
result in discrimination at work.*°° In these cases, is the search to identify discrimi- 
nation very different from a judge's search to justify the restrictions on individual 
freedoms?” imposed by dress codes, as shown in the “earring case” in France? Dis- 
crimination based on physical appearance in relation to sex is built on the idea that 
making decisions based on stereotypes of what is a manly appearance for a man or 
feminine for a woman, when these decisions are unrelated to work performance, 
is a discriminatory practice. However, beyond appearance, this type of bias can 
influence how an employees personal behavior in the workplace is evaluated, in 
the absence of objective justification, based on that employee's perceived noncon- 
formity with his or her gender. Unlike more traditional claims of discrimination 
probing motives based on personal traits (e.g., age or origin), the freedom to dress 
the way one wants, via the ground of physical appearance, has become a standard 
of nondiscrimination based on sex, as various scholars have predicted” 

We can sense how exercising personal autonomy in the workplace might be 
interpreted in antidiscrimination law and not only with respect to gender discrim- 
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ination. In the earrings case, would the employee have won his case if his employer 
had not referred to his status as a man? We cannot be sure, but much attention has 
been paid to prohibited grounds related to physical appearance, such as origin and 
a male flight attendant’s cornrows.?% 

Can we consider that gender discrimination represents an intersection 
between the protection of equality and freedom, two concepts that are so diffi- 
cult to reconcile?» We have therefore struck the core of the problems surround- 
ing the protection of workplace human rights, which are becoming increasingly 
important in French case law;3° the difference here is the focus, via discrimina- 
tion, on the person in the work environment, and not on elements of his or her 
personal life that directly or indirectly cross into work.’ In the end, a person's 
appearance is the crystallization of a set of common cultural representations; the 
fight against discrimination in employment does not seek to eradicate every reac- 
tion to manifestations of gender identity, as Post points out, since stereotyping 
is a part of human nature. But their impact on employment decisions affecting 
employees is another essential question added to that of an employee's workplace 
human rights. 


Understanding the Sex Ground Through Deconstruction 


Finally, the evaluation of discrimination through the lens of individual freedom 
raises the question of gender deconstruction, rejecting the binary approach to the 
sexes as a form of verification of behavior intrinsic to the fight against discrimina- 
tion based on sex, as shown by Halley. Certainly, Krieger expresses the potential 
need for a class struggle that takes precedence over queer theory, for a segment 
of the population that is not part of the elite, but the question of the contours of 
the sex ground nonetheless cut across all social strata. Sex discrimination prob- 
lems are almost a unifying theme. How can one refuse to adhere to this approach 
to the extent that far from threatening the fight for women’s rights, it informs 
it? A better understanding of gender, sexuality at work, transgender issues, and 
sexual orientation would seem to lead to a better delineation of discrimination 
based on sex.” The earring decision illustrates this reality: women benefit from 
exposing socially constructed sex-stereotypes but also from revealing the law’s 
implicit impact on sexuality, potentially distorting relationships between people 
of the same sex, or of different sexes, in the work environment.” In the absence of 
thoughtful discussion of these issues, an employer’s brutal investigation of sexual 
harassment can end up creating a hostile environment and be perceived by a pre- 
sumed female victim negatively affected by ensuing rumors as an infringement 
on her right to privacy.” This critical view of the power plays inherent in the 
employment contract clarifies the difficulty residing in issues of worker’s consent, 
sex, or sexuality, which do not necessarily affect work relationships in the same 
way depending on the individual; for example, it helps revisit notions of sexual 
harassment.” 
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VI. DISABILITY AND AGE DISCRIMINATION 


A certain ambivalence surrounds the idea of discrimination based on disability or 
age, since both grounds are sometimes used in law to attribute, rather than with- 
hold, rights. Judges, legislators, and commentators face the task of determining how 
to deal with the special relationship to difference cultivated by age and disability. 
On both grounds, discrimination often stems from a failure to understand the aging 
process, the manner in which various disabilities impact employment, and the full 
range of discriminatory situations potentially affecting individuals. Moreover, the 
legal norms applied in the workplace do not always succeed in filtering out the chal- 
lenges of using age and disability as conditions for eligibility for employee benefits, 
introducing an economic dimension that employers must take into account. Unlike 
race, but in an analogous manner to sex, the grounds of age and disability have 
always been important markers of the welfare state, especially in Europe. Neverthe- 
less, as working lives are stretched over increasingly long periods in Europe and the 
United States, the relevance of the age criterion has lost part of its meaning. How 
should discrimination be understood in this changing environment? What chal- 
lenges do the aging working population and the aging of workers with disabilities 
pose, which aggravate the problems of age and disability discrimination? 


Disability Discrimination 

The scholars interviewed—Ruth Colker, Martha Minow, and Christine Jolls— 
examine the particularities of disability discrimination in the United States and its 
ambitious legal framework. With the Americans with Disabilities Act enacted in 
1990, the United States was the first to incorporate, into its antidiscrimination leg- 
islation, an obligation to act through reasonable accommodations. It is surprising 
that this innovation should come from the United States, which has traditionally 
shown a reluctance to impose positive obligations on employers. As American 
scholars point out, the law has met with resistance, notably due to the financial 
constraints placed on employers, the special vulnerability of people with disabili- 
ties suffering from discrimination, and their effective access to law. Finally, one of 
the major difficulties encountered in the fight against disability discrimination is 
the heterogeneous nature of the disabilities that can lead to discrimination. 

Ruth Colker offers her insight of the history of the Americans with Disabilities 
Act (ADA). 


MARIE MERCAT-BRUNS: Could you talk about the legislative history of the ADA? 
RUTH COLKER: I would be happy to talk about the history of the ADA. When I 
teach my ADA course, I always start with a long discussion of that because to 
understand the statute, you have to know where it came from. 
I think the American perspective is very different than the European 
because we tend to think of things from a rights perspective, a discrimination 
perspective, instead of an entitlement perspective. The United States does not 
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have national health insurance (not yet!),*!* but instead of entitlements, as 
citizens, there are certain rights in order to be free from discrimination. 

I know a bit about Australia. I don't know the French situation very well, 
but in Australia the perspective is very different from the United States, even 
though they have adopted the nondiscrimination statute. 

For your audience, it is important to understand the breadth but also the 
limits of the antidiscrimination focus. It is a uniquely American way to think 
about these types of issues. 

There are key aspects about how we got to where we were in 1990 (date the 
ADA was enacted). I am sure you know that we amended the statute in 2008. 

MM-B: We do indeed need to know if the amendments have really changed things. 
In terms of the entitlements-versus-rights issue, the same dichotomy exists in 
France, and it causes some problems. The antidiscrimination principle in France 
also reflects a rights mentality, but French judges are more familiar with the 
entitlement framework. 

The French perception of disability discrimination seems to be different from 
the U.S. perception as reflected in the ADA. I'll go into that in more detail later. 

Rc: The opportunity to compare is fabulous. 

To get back to the legislative history, in 1973 we get the Rehabilitation Act. 
That was adopted during Nixon's presidency. He actually vetoed that statute in 
1972 because he considered it to be too costly. Section 504 of the Rehabilita- 
tion Act was a small part of a very broad statute for people who were disabled 
and needed rehabilitation services. So, at the very beginning, it was a blend 
of nondiscrimination and entitlements ,which is interesting because we have 
moved so much away from the entitlement perspective. Nixon didn't veto it 
because of Section 504 but because of the overall costs, and then Congress 
revised the bill (but retained Section 504), and it was passed in 1973. 

Section 504, which guaranteed nondiscrimination, did so only for entities 
that needed federal financial assistance. It was not a well-known provision. 

It was snuck in at the last minute with no discussion. The federal agencies 
charged with promulgating regulations did not do so until litigation was 
brought to force them to write regulations. 

Nineteen seventy-three is an important moment, but it took five or six 
years for there to be any enforcement at all of that provision. The regulations 
were written only after a mass protest that started in Berkeley, California. 

Law enforcement authorities were baffled at how to respond to people in 
wheelchairs and with other visible disabilities, who started holding sit-ins and 
protests to spur public officials to action. 

Then in 1975, we enacted the Education for All Handicapped Children Act, 
which is today the Individuals with Disabilities Education Act. That is huge 
in the United States. This has more of the entitlement focus: all children from 
ages three to twenty-one are entitled to public and free education if they are 
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disabled. I don’t know that Europe has enacted a law as broad as the Individu- 
als with Disabilities Education Act of 1975. The name changed when the ADA 
(1990) switched to the term persons with disabilities instead of handicapped. It 
is federally funded, but states have to promise to offer free public education to 
all children who are disabled from ages three to twenty-one. That was in 1975 
and a very popular statute passed with a broad bipartisan margin. 

The next year that was pivotal is 1988. In 1988, the Fair Housing Act, which 
had been enacted in 1968 to prevent housing discrimination against African 
Americans who tried to rent or purchase houses in various neighborhoods, 
was amended to include disability discrimination. People with disabilities 
were having housing difficulties: if you wanted to provide group housing for 
people with cognitive impairments or you wanted to put in a group home for 
people recovering from alcohol or drug addictions, often neighbors com- 
plained, so it was hard to get zoning permission. Because of a Supreme Court 
case on that issue, there was a large national debate about it. The disability 
community for the very first time, in 1988, worked in coalition with a broader 
race-based, civil rights community in the United States. They agreed to have 
the Fair Housing Act amended to ban disability discrimination. This was the 
first time a disability bill passed not because the disability community was 
pushing it, but because it became part of a major civil rights agenda. 

MM-B: How do you explain that the race-based community was suddenly sensitive 
to these issues? Did they realize all of a sudden that it was a civil rights issue? 

Rc: Often the African American community itself is very impacted by dis- 
abilities. African Americans serve in the armed forces. A lot of veterans are 
disabled and in need of the kind of help those statutes provide. A lot of people 
think that the veteran community was pivotal to forge a national consensus on 
disability discrimination. In the veteran community, there are a lot of African 
Americans. 

It is hard to say. It is give and take. The disability community also favored 
some amendments that helped to improve enforcement of the race-based 
aspects of the housing statute. 

For the disability community, they thought it was time to get themselves a 
statute rather than amend another statute. The disability community wanted a 
statute for people with disabilities that was comparable to the Civil Rights Act 
of 1964, which was so important for gender and race in the United States. 

As a side note, you might want to consider the parallel issue for the gay 
rights community in the United States. Some early gay rights activists pushed 
for Title VII to be amended to ban sexual orientation discrimination, but the 
fear has always been present that opening up Title VII to amendments would 
hurt that statute for the racial civil rights community (if narrowing amend- 
ments were adopted). So, the gay rights community has generally pushed 
for its own statute. That statute began very narrowly, banning only a small 
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amount of sexual orientation discrimination matters. Subsequent versions 
(which still have not become law) have become much more comprehensive 
and are starting to parallel the Civil Rights Act of 1964. So, a big issue in 

the civil rights community always is whether we should amend an existing 
statute or create an entirely new one. The disability community has used both 
approaches. 

So in 1988, after the passage of the Fair Housing amendments, a decision 
in the disability community was made to seek to develop a broader statute. 

Interestingly, at that time, Reagan was president and even if we can’t say 
he was particularly interested in such matters, he actually formed a national 
commission on disability. He appointed people from the disability community 
to be on this national advisory board on disability. The people were not all 
Republicans because disability cuts across the Republican- Democratic line: 
any person can have a disabled child, a disabled parent. You are not “pro- 
tected” from disability because of your class. Some of this is about the perva- 
siveness of disability. So one could give Reagan a little bit of credit for starting 
discussions at the national level. 

This advisory group [the National Council on Disability] drafted the first 
version of the ADA in 1988. It was very radical; it broadened the definition 
of disability (compared to what was in Section 504). It covered anything 
imaginable. It provided for very extensive remedies. This version did not pass 
Congress. That is where we started, with a very radical, sweeping bill. 

Another related development was because of a presidential candidate. 
Michael Dukakis (governor of Massachusetts) was running against George 
Bush, Sr. (who had been vice president under Reagan). During the presiden- 
tial campaign, it came out that Michael Dukakis had mental health treatment 
following several disappointing episodes in his life: his brother had died in a 
tragic car accident and he sought medical help, and it came out in the media. 
They thought it would kill his campaign because several years earlier Jimmy 
Carter's vice presidential candidate (Eagleton) had sought mental health treat- 
ment and had been taken off the ticket. There was a fear that this would kill 
the Dukakis campaign. 

At a press conference, a journalist asked President Reagan: “What do you 
think of the fact that Michael Dukakis sought mental health treatment?” Pres- 
ident Reagan said (maybe jokingly), “I would not want to pick on an invalid” 
The press relayed this information, and the president got criticized in the press 
for that insensitive comment. Later, he said he was just joking. 

That put George Bush (his vice-president and the presumptive presidential 
candidate) in an odd position. Bush had been moving to the left to win the 
presidential election, and he was worried that President Reagan’s record on 
civil rights would hurt his presidential campaign. President Reagan had been 
very conservative on these issues. So at first Bush said nothing. Then he said 
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to the press that there was a disability bill in Congress and as soon as he was 
elected president, he would support that bill to become law. I am sure he had 
not read the bill pending bill in Congress at that time. It was a very far-reach- 
ing bill, but he did make that promise. 

When Bush won with a landslide margin and was elected president, he said 
to his advisors one way to be reelected is to keep his campaign promises—one 
of which was this disability bill. So he met with his cabinet and with Richard 
(Dick) Thornburgh, who was his attorney general. Thornburgh had a son 
who had been disabled in a car accident in which his first wife was killed. 
Bush asked Thornburgh to take the lead in getting the disability bill through 
Congress. 

This was the most fortuitous thing that could have happened to the dis- 
ability community. Thornburgh was a very passionate advocate for disability 
and he took that charge very seriously. He obviously sought compromises and 
asked for the bill to be narrowed and cut back. But he worked considerably to 
get the bill through Congress. He became part of an overwhelming bipartisan 
majority. 

Interestingly, conservative Republicans worked with Democrats and the 
bill became law. President Reagan’s insensitive remark was an important hap- 
penstance in this bill becoming law because of the way it forced Bush to make 
disability rights a priority. 

MM-B: So the disability community’ role was not that important in getting the bill 
passed? 

RC: No, the role of the disability community was huge. It had become empow- 
ered and effective at both a grassroots and national level. It played a crucial 
role at every stage of the legislative process. This fortuity meant the disability 
community was not facing opposition on the basic principle. The key legisla- 
tive lobbyist was Chai Feldblum (who is now an EEOC commissioner but, 
at the time, worked for the ACLU [American Civil Liberties Union]), who 
worked tirelessly to get the bill through Congress and be acceptable. 

In terms of the draft of the bill, as Chai would tell you, the position of the 
lobbyists was that, to the extent possible, we would use the language found 
in the 1973 Rehabilitation Act to not reopen those fundamental issues. That’s 
why sections, such as the definition of disability from the 1973 act, were just 
added hook, line, and sinker into the 1990 bill even though Chai and I knew 
that there were some limitations with the approach taken in the 1973 act. 

Moving forward to the present, I think that it is very interesting once again 
that a similar combination of fortuities caused a Republican president and 
Republican presidential candidate to support the 2008 amendments. John 
McCain was running against Barack Obama, who has a very strong record on 
civil rights. McCain, a veteran, supported the 2008 amendments. For the 2008 
amendments, it was very much like George Bush, Sr. McCain did endorse the 
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bill. The political climate was such that he could not oppose the amendments 
introduced under the presidency of the second George Bush. McCain made it 
clear during the campaign that, if he became president, he would the sign the 
bill if it was passed by Congress. It was actually passed before the presidential 
election because Republicans worried that Congress would be even more 
liberal after the 2008 election (and that is exactly what happened). 

A lot of people wondered, after so many years of the statute being inter- 
preted strictly, why did this happen in 2008? I think the position among 
Republicans was they did accept the 2008 bill when it started to look like 
Barack Obama was going to become the president of the United States and 
win a possibly heavy Democratic margin in the House and Senate. So the bill 
that would come in 2009 (if it were not passed in 2008) would be even more 
proplaintiff than the one being proposed in 2008 before the new members of 
Congress took office. The Republicans concluded that was the best deal they 
could get. Therefore, they should accept those amendments, which were very 
broad in terms of the definition of disability. 

What I should say is that, despite the 2008 bill, I am not particularly opti- 
mistic that we will see meaningful changes in the courts making it possible for 
plaintiffs to prevail. I have been doing the research to try to figure out what is 
going on in the court decisions. The bill became effective in January 2009. 

My current research suggests (but I am just beginning this research—it is 
preliminary) that, going back to 2008 and looking at the cases in the entire 
U.S. courts in 2008; people are having enormously difficulty finding compe- 
tent lawyers to take their cases. None of the legal aid organizations can take 
these cases. I don't think the key problem facing plaintiffs is a narrow defini- 
tion of disability. I think the chief problem is a lack of access to competent 
legal counsel. 

MM-B: Is it harder to introduce a class action claim covering disability litigation? 
We don't have class action in France, and you would think that could foster some 
impetus to get cases through the ACLU, for example. I also thought that with 
the juries, you could get significant damages. I know that with age discrimina- 
tion, that’s what attracts the lawyers. In France, the amount of damages is much 
lower. Is there a specific question of procedure here with the ADA? 

Rc: Very rarely can you do a class action with disability. Usually it is a fact- 
intensive, individual discrimination case. I am speaking right now only about 
employment and not the other forms of discrimination. Under the law (in 
employment), you can get back pay, front pay. People with disabilities are among 
the poorest of our country. They have the lowest hourly wages in our country. 

There is rarely a plaintiff who makes enough money that the damages 
will be very significant. What lawyer will be interested in pursuing that kind 
of case on a contingency basis? One-third of low back pay is not enough to 
support legal fees. 
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MM-B: Can you get punitive damages? 

RC: In disability cases, rarely do you have compensatory or punitive damages. 
That is only if you can prove intentional discrimination. If you have a case 
about accommodation and you have an employer who acted in good faith 
and made a suggestion and the court agrees with the plaintiff, the employer 
will not pay compensatory damages. So very rarely do you get compensatory 
damages. 

For people earning eight to ten dollars an hour, it is not worth it for lawyers 
to take their case on a contingency basis. It is true that a lawyer can get money 
as the “prevailing party,” but that is only if they actually go to trial and get a 
judgment from the judge or jury. If a case settles, it is not possible to go to a 
judge and get money for representing the prevailing party. Most cases settle, 
and therefore the lawyer is stuck with a contingency award that would usually 
be very low. Plaintiffs have a low chance of winning, and lawyers can't afford 
to take these cases where the plaintiff is not going to pay the bill. It is just not a 
good financial decision for some lawyers to take these kinds of cases. 


In the following excerpt, Colker discusses the diverse nature of disabilities and 
the integration of people with disabilities into the workplace. 


MARIE MERCAT-BRUNS: My next question is deliberately provocative. Do you 
think there is a hierarchy in how different subgroups of the disability community 
are treated? 

RUTH COLKER: When Congress passed the ADA, specific groups helped pass 
law and so we have a very good rules for mobility impairment linked to the 
construction of building from a mobility impaired perspective, and so on. 

The hearing impaired felt left out: they would like telephones to be widely 
available to them. The ADA had none of that—accessible for them in case 
of emergency calls (with great difficulty) but nothing more than that. Their 
needs were not prioritized. 

When Congress amended the ADA in 2008, it reached a compromise with 
respect to visual impairment. Unlike other impairments, one would consider 
whether you are disabled after the use of corrective lenses. So the needs of that 
community received less priority than for some other groups. That is inevi- 
table with legislation. There are compromises and not everyone's needs are 
equally represented. 

MM-B: What does the future hold for us? Now that we have the amendments, I 
suppose we are in a waiting period. How will they be interpreted? But as you 
said, that is not the main problem. The problem is getting more lawyers to take 
cases in this field. So the norms are not the question. 

Other professors, commenting on sex discrimination, are saying that the Civil 
Rights Act does not really grasp the problem: discrimination can be the result of 
the old boys’ network and fewer opportunities to meet the right clients or get that 
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promotion; that is, exclusion is the result of social practice rather than a visible 
violation of the law, contested in the courts.®™ Is that you are saying? That this is 
a financial, not a normative issue? 

At the end of the day, what can Europeans learn from the application of the 
ADA? Where should they go from here, considering that Europe has similar 
norms? 

RC: I have not said much on voluntary compliance. There are many employ- 
ers that go out of their way to hire people with disabilities and accommodate 
them. I have worked with a fabulous university coordinator on disability 
issues. I think my employer does fabulous things to accommodate people with 
disabilities. 

MM-B: In France, some collective bargaining agreements try to incite employers to 
hire people with disabilities. But there are not many candidates with disabilities 
applying to qualified positions, because few of them have degrees or technical 
skills. So it is not just about resistance from employers but also the pool of quali- 
fied applicants available. Is it the same situation in the States? 

Rc: We do not really have those efforts. We don't proactively employ people. We 
don’t run into that issue. 

MM-B: In the empirical data on people with disabilities, what kind of jobs do they 
have? 

Rc: We know their average wage is very low. 

MM-B: Do they go to college? 

RC: I don't have data on that. 

MM-B: I suppose education is also a factor, if there is an education-training- 
employment continuum. 

RC: I do think the United States might have done a better job integrating people 
with disabilities in the workforce because they are getting their high school 
diploma. Maybe Europe can learn from that in terms of higher education. 


Harvard Dean Martha Minow shares her perspective on how accommodation 
can benefit the entire workforce. 


MARTHA MINOW: Accommodation for persons with a disability—done under 
statute—should be understood as another kind of justifiable accommodation. 
If a government employer accommodates someone with a disability, then it 
should as a matter of basic fairness accommodate someone with a religious 
ground needing a similar accommodation. As a sheer policy matter, disability 
accommodation offers a very instructive method for reviewing the essential 
elements of a job and permitting accommodations outside those essential 
elements. This invites employers to resist assuming the job has always been 
performed in this way by someone who look a particular way, wears particular 
clothes, and so forth, and may help open up some jobs to people who have 
never held them in the past. 
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In this way, individuals and the whole society can be enriched by an 
inquiry launched by disability law. It can be very instructive to find out the 
elements that have been burdensome for people with disabilities and find that 
similar burdens have existed for women or for members of racial or religious 
minorities. Here is an example where learning from the disability context can 
have real benefits for other visible minorities. 


MARIE MERCAT-BRUNS: So do you think we can find a common ground of inter- 
ests to accommodate for different groups? 

MM: I do think that there is much to learn about unnecessary burdens and 
exclusions that have treated “differences” as inherent in people who do not fit 
old traditions. Rules can often serve their central purpose while being rede- 
signed so that they do not fall so heavily on one group as opposed to another. 
For example, computer software developed to accommodate a person who is 
visually or hearing impaired can help a lot of other people as well. 

From architecture, we learn the concept of universal design of workplaces 
that takes into account the variety of the people who are there. It turns out 
the adjustable chairs, ramps, and other accommodations help many kinds of 
people. 

MM-B: In that respect, you have a more structural view of accommodation, but 
it is also an individual one. It really depends on the context. Ruth Colker made 
an observation about the ADA: she said that disability discrimination is largely 
focused on the individual and that that is often the problem. 

MM: Iam not sure I totally agree with Ruth Colker on the disability front, and 
I would have to know more about the particular statement to be clear about 
my response. I do note that both in the employment and school contexts, 
statutes are written without listing the categories of diagnosis and instead look 
at functions, what an individual can or not do. There is a good reason for this: 
the approach resists reducing an individual to a label or category and focus- 
ing on the work or educational challenge at hand. And the same can be done 
with regard to religion. An individual may be a Sikh or a Christian Scientist, 
but a requested workplace can pertain to the individual and the individual 
conscience. 

The strength here is focusing on the individual; it is an individual's right 
being protected. It is not about group rights. It is not about creating new sub- 
classes that have their own rights. It may seem paradoxical, but even the right 
to be in a group is protected as the right of the individual to affiliate. 

This is the way to maximize individual freedom and reduce government 
imposition. Compare the individual rights approach to the use of personal 
law in places such as India and Israel—which assign individuals to a pack- 
age of family laws based on their or their parents’ religion. That personal 
law approach has been rejected by the United States, Canada, and England. 
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To look at someone and say because your parents are in a given religious 
group, then you are governed by the marriage and divorce laws of that group 
is to deprive the individual of the ability to choose. The individual may say, 
“I don’t want my divorce law governed by Islam even though my parents are 
Muslim, because I have chosen to marry someone who is a Hindu or to be 
secular” The individual should have that choice. 

A big controversy arose in Canada over whether or not religious dispute- 
resolution methods should be sanctioned by the government. The controversy 
unfortunately exposed a lot of Islamophobia because it arose when Muslim 
groups sought government recognition of Islamic arbitration. The govern- 
ment had permitted arbitration by Jewish groups. Ultimately, the government 
rejected all faith-based arbitration. That result makes some see if allowing 
people to create separate dispute-resolution systems means that some indi- 
viduals would be pushed into a religious system against their own choice and 
lose access to the courts and the rights protections accorded to each indi- 
vidual under the law. Otherwise, there is a risk that the group could oppress 
individuals, and gender discrimination could ensue that the State itself would 
not permit directly. 


The Limitations of Disability Discrimination Law 


Employment law expert Christine Jolls points out some limitations of disability 
discrimination law from a law and economics perspective. 


CHRISTINE JOLLS: With respect to economics, a critical contribution is analysis 
of the effects of particular antidiscrimination measures on the wages and 
employment of affected groups. The theoretical aspiration of any form of 
antidiscrimination law is (at least in part) to help the protected group, so it is 
obviously crucial to ascertain whether in fact this happens when the law is put 
in place. Much of the strongest contemporary research in this area concerns 
legal limits on discrimination on the basis of sex and disability. 

In the case of disability discrimination law, economic analysis suggests that 
the law may depress the employment prospects of individuals with disabilities 
because of the financial costs of required disability accommodations coupled 
with the difficulty of enforcing legal prohibitions on the refusal to hire indi- 
viduals with disabilities.*"° 

At least some empirical economics work supports the prediction about dis- 
ability discrimination law. The best-known study in this area, by MIT econo- 
mists Daron Acemoglu and Joshua Angrist, compares wage and employment 
levels of individuals with and without disabilities before and after the effective 
date of the Americans with Disabilities Act of 1990. Acemoglu and Angrist 
find that the wages of individuals with disabilities exhibited no change rela- 
tive to those of individuals without disabilities, while employment levels fell 
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significantly for individuals with disabilities aged twenty-one to thirty-nine, 
relative to individuals without disabilities in this same age cohort, and may 
also have fallen for individuals with disabilities aged forty and above, though 
the picture is more mixed. As Acemoglu and Angrist recognize, other things 
relevant to the employment situation of individuals with versus without dis- 
abilities may have changed at the same time that the ADA went into effect, and 
this makes it difficult to be certain that the changes in the relative employment 
situation of individuals with disabilities resulted from the ADA rather than 
from these other factors. Acemoglu and Angrist offer several tests to distin- 
guish between the effects of the ADA and the effects of other forces. First, they 
control for increases in federal disability benefits receipts, since such increases 
could obviously cause reductions in disabled employment levels if some 
individuals would no longer work with more generous benefit levels. Second, 
they examine the change in the relative employment levels of individuals with 
disabilities at small firms (many of which are not subject to the ADA) relative 
to medium-sized firms that are both subject to the ADA and likely to have 
relatively high compliance costs (compared to still larger firms), and they find 
that the employment declines are greater at the medium-sized firms.*!” 

A potentially important effect of the ADA not examined by Acemoglu and 
Angrist’s empirical work is the law’s possible encouragement of human capital 
investments by individuals with disabilities—a feature of the law that might 
lead to negative employment effects for individuals with disabilities, at least 
in the near-term, wholly apart from the financial costs of required disabil- 
ity accommodations. If the ADA’ protection of individuals with disabilities 
encourages greater human capital investments, and perhaps also greater par- 
ticularity about job matches, among this group, then the relative employment 
level of individuals with disabilities might drop after the ADA’s enactment 
for this reason. Preliminary evidence provides some support for the human 
capital hypothesis, though further research is required before reaching a more 
definitive conclusion.’ 

Continued work by antidiscrimination lawyers, together with scholars 
in psychology, economics, and other fields, will, I hope, produce continued 
progress in our understanding of the diverse forms of discrimination and of 
the law’s response. 


Comparative Perspectives 


The scholars discuss the definition of disability and its ties to the reasonable 
accommodation duty,” forcing a reexamination of a series of assumptions about 
American disability discrimination law and helping to evaluate French norms and 
better understand disability discrimination. 

Colker’s narrative dispels a first assumption about the origins of the Ameri- 
cans with Disabilities Act (ADA) and its amendments, exposing the role the 
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Republicans played in getting the law adopted to fulfill a campaign promise and 
also prevent more radical provisions from being passed by Democratic opposition. 

The second assumption put to the test is the belief that enforcement of the ADA 
was limited by the judges’ narrow interpretation of what constituted a disability. 
The broad ADA definition covered several situations with respect to an individ- 
ual: “a physical or mental impairment that substantially limits one or more of the 
major life activities of such individual; a record of such an impairment; or being 
regarded as having such an impairment.” In the initial case law (reversed by the 
2008 amendments), judges refused to apply the ADA to several claims alleging 
disability discrimination in employment, on the basis that the impairment caus- 
ing the adverse employment action did not meet the ADA definition of disability. 
As Minow noted, this was the risk taken by the legislator from the start. As she 
explained, the ADA definition was innovative in that it focused on functions with- 
out listing categories of diagnosis, looking at what people could or could not do 
and refraining from reducing them to a label or category. There is a risk, however, 
introduced by the 2008 amendments to the ADA. The fact that the act applies to 
a wide range of disabilities may generate discrimination among categories of dis- 
abilities, with some groups receiving less favorable treatment by employers. Less 
care may be given to individuals whose disabilities are not visible, on whom the 
impact of work relationships may be more difficult to predict or detect, versus 
people with physical disabilities that are more familiar to the public, such as those 
requiring the use of a wheelchair, for example.** 

In France, the role of the occupational physician influences the manner in 
which disabilities are perceived in the workplace,” departing from the idea of bal- 
ancing the interests of integrating disabled people with the associated costs for the 
business.” As Jolls explains, the significant financial burden of reasonable accom- 
modation is perceived differently by companies of varying sizes and, according 
to some research, could deter them from hiring people with disabilities. Colker 
observes, nevertheless, that many employers voluntarily hire and accommodate 
people with disabilities. 

The third assumption relates to the 2008 amendments enacted to counter the 
restrictive interpretation of who is covered by the ADA. The amendments clarified 
and broadened the definition’s three prongs—“a physical or mental impairment 
that substantially limits one or more major life activities of such individual; a 
record of such impairment; or being regarded as having such an impairment.’ 
The supposition is that the precisions brought by the amendments were crucial and 
gave the law a new reach; Colker is unconvinced, citing the difficulty for workers 
with disabilities to find representation due to the low wages they earn on average. 

Before exploring this idea further, let’s look again at the definition of disability 
in the United States. Above all, it aims to identify qualified individuals with dis- 
abilities.” The ADA definition of disability did not supply any precise description 
of groups of disabilities; the legislator’s intent? was to give the law a transformative 
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function with respect to the protected category, by reframing certain social norms 
regarding disabilities. The premise was that a disability is constituted not only 
“in terms of the internal attributes of the arguably disabled individual” but also “in 
terms of the external attributes of the attitudinal environment in which that per- 
son must function.° This can be a person who is limited in his or her life activi- 
ties but also a person who is perceived to have a disability or who has a record of 
disability. By referring to a “qualified” person with a disability, the law seeks to 
redefine how the qualification is perceived. A person is “qualified” not only “in 
terms of a person's ability to perform the functions of a particular job” but “in 
terms of her ability to perform the job’s essential functions.” Therefore, a person 
who cannot function effectively in the “world-as-it-is” is not unqualified unless he 
or she would also be unable to function effectively in the “world-as-it-could-be,” 
after reasonable accommodations." 

Despite this conception, American courts, in particular the Supreme Court, 
interpreted the ADA of 1990 restrictively. The first decisions whittled away the 
scope of the definition, excluding impairments that could be corrected (acute 
myopia, for example) as well as certain perceived impairments (the third prong 
of the ADA definition of disability) by choosing to very narrowly interpret the 
meaning of a “substantial limitation” of major life activities and “activities that 
are of central importance to most people’s daily lives” The 2008 amendments 
explicitly acknowledged the need to reverse this trend and clarified the meaning 
of major life activities, providing a very broad definition that includes both gen- 
eral physical and mental activities, such as concentrating and thinking, and more 
specific bodily functions, such as reproductive functions. The act also revised the 
provision on perceived disabilities, excluding transitory impairments lasting less 
than six months. Finally, the act specifies that “an impairment that substantially 
limits one major life activity need not limit other major life activities” in order to 
be considered a disability and may consist of “an impairment that is episodic or in 
remission.” 

This adjustment to the ADA is interesting from an international perspective. 
In France, a difference in treatment based on a transitory impairment would be 
considered as discrimination on the basis of health status (a prohibited ground), 
rather than disability. This is a useful ground in light of the rather restrictive defi- 
nition of disability in EU law, which does not recognize a sickness as a disability.» 
Recent CJEU case law, though, adopted a more functional meaning of disability, 
linked to the long-term effects of obesity at work.?*° 

Another interesting aspect for international commentators is the manner in 
which the ADA invites the EEOC to specify the meaning of an impairment that 
“substantially limits one or more major life activities,” which often involves 
highly technical and pragmatic considerations based on the type of occupation. 
The EEOC was quick to act accordingly and continues to implement the ADA and 
its amendments with Chai Feldblum’s assistance. The role given to the EEOC by 
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the ADA underscores the importance of having an independent, external body to 
assess, unbiased, what the real work limitations of an impairment are and which 
limitations are secondary. In France, for example, too many employment decisions 
probably continue to be based on rigid definitions—medical definitions developed 
from a social protection perspective and vocational definitions emerging from 
labor law and assessments from occupational physicians. These are combined with 
overly vague evaluations regarding potential reassignments for workers with dis- 
abilities, who are dependent on the discretionary power of employers and their 
perception of what constitutes a limitation, without concern for distinguishing 
essential job functions. U.S. case law on what is considered to be an essential 
job function, determining whether an employee is qualified, could probably be 
useful for the enforcement of French and European norms, although the risk of 
assigning employees with disabilities to lower-skilled positions to keep them in 
employment should be avoided.” 

As important as the 2008 amendments may have been, their consequences 
must be nuanced.*# As Robert Post explained during our conversation, law is not 
“a rule” The development of statutes and case law must be thought of as “as a 
dynamic exchange between Congress and a court which has its own views,’ and 
exchange that is constantly “in motion” In Post’s words, “You shouldn't imagine it 
as one thing just controlling. Congress has spoken, but whether the court is listen- 
ing, whether it is going to resist, I don’t know enough about it to say? We cannot 
predict how norms will be interpreted and applied; interacting with each norm is 
a set of actions that prevent us from anticipating its consequences. Colker shares 
this sentiment and does not believe that the amendments will produce a radical 
change. As she observes, in practice, lawyers are not interested in pursuing these 
cases, because the low wages generally paid to workers with disabilities mean that 
the damages won would not cover the legal fees. 

This leads us to a fourth illusion, which is that disability discrimination is anal- 
ogous to any other ground of discrimination. Yes, in addition to the concepts of 
direct and indirect discrimination (or disparate treatment and disparate impact), 
we have the very different framework of reasonable accommodation. But the par- 
ticularity of disability discrimination is that proving an intent to discriminate is 
not the issue, as Colker points out, unlike with race discrimination, for example. 
The focus is on the adjustments that should be made to the work or the workplace. 
If the employer acts in good faith and a compromise is found to accommodate the 
worker with the disability, then the judge is satisfied. Ford believes that disability 
discrimination has a distinct nature. Commonalities can probably be found with 
age discrimination. In some respects, disability can be considered to be a rela- 
tively functional ground of discrimination, but, as Colker explains, the types of 
discrimination and the problems with discrimination encountered by people with 
disabilities vary widely because there are many different forms of disability. In 
France, various disability rights groups organized to defend the interests of people 
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with different types of disability. Chai Feldblum did the same when she helped to 
draft the ADA, reusing the language of the Rehabilitation Act. Clearly, the Ameri- 
can public does not view disability and racial discrimination in the same light: 
their histories are dissimilar, even if at one point, as Ruth Colker revealed, civil 
rights advocates had joined the fight for disability rights, due to the large number 
of African American veterans with disabilities. As described by Colker, certain ill- 
nesses, such as sickle-cell anemia, can especially affect black people, although they 
are rare. In the United States, health status is not a ground protected by federal law, 
so what is at stake for people with disabilities is their right to health care and other 
benefits, in addition to the fight against discrimination. 

What can be learned from these American insights on the nature of disability 
discrimination? Interest groups lobbying for people with disabilities are relatively 
well organized in France, for a country that does not traditionally incorporate 
lobbying into its social policies. The Employment Equality Framework Direc- 
tive 2000/78 played a fundamental role in prohibiting employment discrimina- 
tion against people with disabilities in France. However, as explained previously 
on the subject of reasonable accommodations,’ it does not appear that France is 
expanding its notion of disability through extensive use of the concept of reason- 
able accommodation in employment law. Biases against people with disabilities 
in France seem to be inherently nourished by the attitude that a disability is an 
illness, a deficiency, a failure to measure up to the standard represented by the 
healthy employee, and that weakness must be compensated for.’ Once a person 
has been assessed as having this characteristic, then the ADA prohibits discrimi- 
nation in employment, but without addressing certain psychosocial reasons for 
the differences of treatment. According to certain European scholars,*° the Euro- 
pean proposal for a new directive on equal treatment moving toward an expan- 
sion of the application of Article 19 TFEU (the former Article 13) could embrace 
a more context-sensitive, relationship-oriented perspective of people with dis- 
abilities, inspired by Article 1 of the United Nations Convention on the Rights of 
Persons with Disabilities of December 13, 2006: “Persons with disabilities include 
those who have long-term physical, mental, intellectual or sensory impairments 
which in interaction with various barriers may hinder their full and effective par- 
ticipation in society on an equal basis with others.”>” The CJEU has recently been 
more demanding in its perception of what constitutes reasonable accommodation, 
including simple worktime adjustments, and condemned Italy for lack of com- 
pliance with EU directives.» 

Yet another unique dimension of disability discrimination emerges through 
EU case law and the CJEU’s decision in Coleman.” The court found that discrimi- 
nation by association had occurred when an employee was dismissed because of 
her caregiving responsibility toward her disabled child: “Directive 2000/78, and, 
in particular, Articles 1 and 2(1) and (3) thereof, must be interpreted as meaning 
that the prohibition of harassment laid down by those provisions is not limited 
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only to people who are themselves disabled. Where it is established that the 
unwanted conduct amounting to harassment which is suffered by an employee 
who is not himself disabled is related to the disability of his child, whose care is 
provided primarily by that employee, such conduct is contrary to the prohibition 
of harassment laid down by Article 2(3).3* This decision underscores how the fight 
against discrimination can even encompass relationships extending outside of the 
workplace, such as that between an employee and a dependent, as though protect- 
ing victims of ricochet. The court goes so far as to reiterate that “the Community 
Charter of the Fundamental Social Rights of Workers recognizes the importance 
of combating every form of discrimination, including the need to take appropri- 
ate action for the social and economic integration of elderly and disabled people? 


Age Discrimination 
Age discrimination was recognized more recently than the other forms of discrimi- 
nation,” but is being pushed to the foreground by global demographic trends. The 
fight against age discrimination brings into direct confrontation the desire to treat 
people differently based on age, a principle on which social protection systems are 
based, and the need to disregard age as a reliable indicator of a worker's ability, in 
accordance with the principle of nondiscrimination. The normative framework that 
has emerged from this issue in the United States and in Europe often crystallizes 
through the judicial scrutiny of exceptions to age discrimination.** Furthermore, 
the dual nature of age as an objective as well as a subjective trait, a potential source of 
bias, creates some difficulty in identifying victims of discrimination and the causes 
for this treatment, which vary depending on the age cohort in question. In some 
cases, perceptions of age are responsible for the termination of an employment con- 
tract, while in others a young employee may be disadvantaged by a remuneration 
system that favors older employees without any legitimate justification. The key is 
often to look at whether the transitional pay schemes, based often on experience, still 
perpetuate age discrimination indefinitely.** In Europe, all age cohorts are protected 
by law, unlike in the United States, where the law addresses only people forty years 
of age or older.” Finally, like sex, age is a factor on which statistics are collected, 
so proving indirect discrimination appears, at least on the surface, to be easier. In 
France, however, it has been more difficult to prove exactly which age cohorts are 
the most disproportionately impacted by a facially neutral practice.>* 
Christine Jolls discusses age discrimination and its specific characteristics. 


MARIE MERCAT-BRUNS: Have the groups targeted by discrimination changed 
over time? 

CHRISTINE JOLLS: Well, certainly the groups targeted by antidiscrimination 
law have changed; American law now prohibits discrimination on the basis of 
traits such as age and disability, which were not covered when the Civil Rights 
Act of 1964 was passed. 
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Consider age discrimination. Employers’ desire not to employ older indi- 
viduals may differ quite a bit in nature from employers’ desire not to employ 
individuals of a particular race. As the Supreme Court of the United States 
noted in Massachusetts Board of Retirement v. Murgia, “Old age does not 
define a ‘discrete and insular group . . . in need of ‘extraordinary protection 
from the majoritarian political process’ Instead, it marks a stage that each of 
us will reach if we live out our normal span.” Old age has a temporal and most 
critically a universal element (almost universal at least) that is lacking in the 
categories covered by Title VII. Old age is unlikely to be targeted by the same 
forms of bias and disadvantage that accompany race in America. 

Yet for a distinct set of reasons, older workers may be as disadvantaged in 
the workplace as members of racial minorities. A striking empirical regular- 
ity in age discrimination cases is that older workers often suffer termination 
because they commanded far higher wages than younger workers capable of 
performing the same job. Higher pay based on age—wholly apart from either 
productivity or seniority at a particular firm—seems to be a fairly robust 
empirical fact about the American economy, rooted in economic consider- 
ations of bonding and incentives. Many employees may earn well below their 
value marginal product in their younger years and well above this amount 
in their later years. Accordingly, age discrimination law may be necessary to 
prevent opportunistic employer firing when older workers’ pay exceeds their 
value marginal product. Specifically, disparate impact liability, which the 
Supreme Court of the United States has held applicable to age discrimination 
claims, imposes some, albeit probably quite weak, limits on the firing of older 
workers in such circumstances.*? 

MM-B: In addition to the labor market factors that discourage employment of 
older individuals, are negative views of older workers attributes and abilities a 
factor? 

cj: There may well be conscious forms of bias against older individuals, not- 
withstanding the suggestion above that most individuals do not consciously 
revile older workers in the way that some white Americans consciously 
reviled black Americans a generation ago. But more important are implicit, or 
subconscious, forms of bias that have recently been rigorously studied using 
new advances in social psychology. Unlike conscious bias, such implicit bias 
cannot be captured simply by asking people direct questions about their views 
or attitudes. 


Chai Feldblum examines how age can be a transformative factor in the work- 
place. 


CHAI FELDBLUM: Age is universal! I do age in my workplace flexibility stuff. 
My main takeaways from Phyllis Moen*” are that we have to change how we 
think, structurally, about school, about work, and about retirement. 
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Kathleen Christensen*" from the Sloan Foundation*” devoted $60 million 
between 1993 and 2001 on academic research in economics, sociology, 
psychology, linguistics, and anthropology. The main point is that it’s not just 
about women and kids. The Sloan Foundation created the field of work-family 
policy in the United States and expanded it under the influence of its former 
president, Ralph Gomery. A number of CEOs participate in the work of the 
foundation. They focus on research to make business work well. Policy is 
about social structural change; that’s why Sloan came to me. But they’re work- 
ing with businesses as well, and voluntary change. There is a need to change 
cultural norms; law is only one component. 


Comparative Perspectives 


Age is part of a “new generation” of discrimination,** as confirmed by Jolls. The 
main difficulty in enforcing this ground stems from the many paradoxes it pro- 
duces, especially visible in the case law in Europe, where discrimination is prohib- 
ited based on any age, young or old.*** 

The first paradox relates to the universal nature of the age ground, mentioned 
by Feldblum, and its considerable relativity with respect to aging, of which it is an 
indicator. The biological aspect creates the illusion that age is an objective fact. 
“How old are you?” There is only one possible answer, but it can be interpreted 
in many different ways. This is the soil from which age biases grow, whether they 
focus on the young or old. Age is assumed to indicate ability or incompetence, ® 
experience or immaturity, creativity or an inability to learn—all of these ideas can 
serve as a basis for discrimination. At the same time, age can be a Bona Fide Occu- 
pational Qualification (BFOQ)** in the United States,” even if this exception is 
narrowly interpreted in North America and in Europe.® Antidiscrimination law 
sometimes serves to distinguish?® the true reason behind a difference of treatment 
based on age:” is it the employee’s physical abilities, or is it his or her cost to the 
company as a worker with seniority*”, as Jolls believes? Is it because the employee 
is not qualified? Is it a desire to scrimp on training for workers in their late career”? 
or on their right to a sabbatical?33 Similar questions can be asked concerning 
discrimination against younger workers, about whom different assumptions are 
made regarding a lack of experience, qualifications, loyalty, or work ethic. Judges 
may take a contextual approach to uncover the “judicial truth” behind dismissal 
decisions or refusals to provide training. The enshrinement of the general prin- 
ciple of nondiscrimination based on age in European law*” ensures the legitimacy 
of scrutinizing such decisions for discrimination, even though age is a pivotal cri- 
terion regulating access to social protection.” 

The second paradox resides in the individual and group aspects of age. Age 
is a personal trait that describes an individual but also places that individual in 
an age cohort: a generation, as described by Louis Chauvel.‘ Discrimination can 
affect an entire generation or cohort in the workplace. In these cases, the indirect 
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discrimination model proves useful, as revealed by French supreme court deci- 
sions.” However, judges are reluctant to apply indirect discrimination strategies 
to age, as revealed by the case law in France*”* and even the United States, where 
disparate impact discrimination against older workers has only a recent history.” 
In Gross v. FBL Financial Services, Inc., the Supreme Court held that the Age Dis- 
crimination in Employment Act (ADEA) requires proof that age was the “but-for 
cause” of an adverse employment action, such that a defendant is not liable if it 
would have taken the same action for other, nondiscriminatory reasons, impos- 
ing a higher standard of proof in age discrimination cases.3*° Moreover, ADEA 
claims can be subjected to compulsory arbitration. Indirect discrimination has 
been more easily established on the combined grounds of sex and age in France.*” 
In the United States, where antidiscrimination law only protects the upper end 
of the spectrum—workers aged forty and over*—this conflict is not felt, but in 
Europe, how can the interests of different age cohorts be reconciled? Are they not 
inherently contradictory? Experience works against both younger and older work- 
ers, as shown in the joined CJUE cases Hennigs and Mai in 2011. Interestingly, 
European judges seem to be more open to the idea that differences in treatment 
based on age are unlawful and disproportionate when it is the younger workers 
who are being discriminated against, leading to yet another paradox about age 
discrimination. 

The third paradox is in the fact that age is an ineffective yet core factor in social 
policy, creating a façade beneath which to address the more cumbersome chal- 
lenges of effectively combining labor law with employment and retirement poli- 
cies.3° Where age is an issue, often the deeper matter is one of social protection.>” 
Symbolically, albeit anecdotally, the two areas targeted by the opposition during 
the French presidential elections in 2012 provided striking examples of attitudes 
toward age. They were retirement reform (at age sixty for individuals who began 
working at an early age) and access to employment for young people (empha- 
sis on education and “generation contracts”), key subjects of political debate in 
Europe. The employment of older workers is a recurring theme in the European 
Union,” and Feldblum considers it to be a central concern for United States pub- 
lic policy as well.” 

On both sides of the Atlantic, what is striking is the absence of any in-depth 
reflection on age discrimination. Age is a public policy tool. In France, it is used 
as a ready-made answer to settling unemployment or retirement issues (by pro- 
moting the employment of young people, for example), overlooking the need to 
uncover the connection between the individual and group aspects of age. The 
social consequences of early retirement and job-sharing are too quickly forgot- 
ten.’ The use of a ground of discrimination to further political agendas in France 
has tinges of the use of race by the Hortefeux immigration law—later declared to 
be unconstitutional by the French Constitutional Council—permitting ethnic and 
racial data to be collected in France.*** Does such an approach serve to displace the 
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real issues raised by age discrimination, namely, how work hardship and profes- 
sional education and training affect the rhythms of work and well-being in the 
workplace throughout an employee’s life: early, middle, and late career? 

Simone de Beauvoir'’s writings, although somewhat pessimistic, are as relevant 
as ever: 


That is the crime of our society. Its “old-age policy” is scandalous. But even more 
scandalous still is the treatment that it inflicts upon the majority of men during their 
youth and maturity. It prefabricates the maimed and wretched state that is theirs 
when they are old. It is the fault of society that the decline of old age begins too early, 
that it is rapid, physically painful and, because they enter in upon it with empty 
hands, morally atrocious. Some exploited individuals inevitably become “throw- 
outs; “rejects,” once their strength has failed them. 

That is why all the remedies that have been put forward to lessen the distress 
of the aged are such a mockery: not one of them can possibly repair the systematic 
destruction that has been inflicted upon some men throughout their lives. Even if 
they are treated and taken care of, their health cannot be given back. Even if decent 
houses are built for them, they cannot be provided with the culture, the interests and 
the responsibilities that would give their life a meaning. I do not say that it would 
be entirely pointless to improve their condition here and now; but doing so would 
provide no solution whatsoever to the real problem of old age. What should a society 
be, so that in his last years a man might still be a man? 


Work has evolved since de Beauvoir’s time, but difficult and stressful working 
conditions have only changed outwardly, becoming more subtle in their physi- 
cal manifestations over a lifetime of work, intensifying psychosocial risks, for 
example, while shrinking the proportion of manual production-line labor. Rules 
placing limits on work hardship*** and studies on working conditions prolifer- 
ate,” enabling the connection between work hardship and retirement benefits 
more clearly delineated. But the risk of intergenerational conflicts is only par- 
tially addressed by agreements on employment for older workers; in France, old 
versus young stereotypes on age have only been touched upon. We are seeing 
the emergence of “age management”? The enforcement of rules using age as 
an essential litmus test of the entitlement to cease work is a legitimate desire.*°° 
However, the dichotomy created by using age to push people into opposing 
groups covers up more structural questions about well-being in the workplace 
and changing workplace practices that do not always consider the impact of 
active aging” on intergenerational relationships*” and relationships between 
men and women.‘” 

The American approach described by Feldblum feels more structural, since it 
looks beyond categories and asks questions about shaping a labor market that is 
better adapted to workers with varying needs, about creating a more flexible work- 
place, and about changing “how we think, structurally, about school, about work, 
and about retirement.” 
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Is this focus on employment relationships instead of status feasible in Europe? 
Can it coexist with the age-oriented categories used in social protection policies? 
It may be more difficult to achieve, but the indirect discrimination model can 
be used to reveal, alongside the legitimate age-based distinctions, the potential 
inconsistencies generated by employment practices based on seniority or experi- 
ence without any other selection criterion. 


VII. RELIGIOUS DISCRIMINATION 


In this transatlantic comparison, the fight against religious discrimination in the 
United States can be comprehended only through the lens of the country’s reli- 
gious history.*°* Without denying the cultural importance of religion in American 
society, its secular underpinnings*® are often overlooked, as the scholars inter- 
viewed will point out.*°* Today, religious pluralism continues to define the United 
States, creating challenges in educational and professional environments, in which 
there is a legal obligation*” to provide reasonable accommodation.‘ In con- 
trast, in France, the reasonable accommodation principle is simply an option that 
certain collective agreements or employer associations choose to implement to 
promote religious diversity.*+ At the European level, the issue of religious accom- 
modations in the workplace is more complex. Although the Employment Equality 
Directive 2000/78/EC prohibits religious discrimination, it does not require rea- 
sonable accommodation, despite the fact that the national law of some EU coun- 
tries provides for such measures.*”° In both France and Europe, debate on religion 
and, more specifically, religious discrimination, is raising questions about equal 
access to certain freedoms, shedding light on the state’s approach to these issues in 
the public and private spheres." 

Martha Minow shares her views on religious freedom for all, secularism, and 
balancing the interests of different religious communities. In the following conver- 
sation, she begins by examining how religious freedom is protected differently in 
the United States and Europe and the origins of these differences. 


MARTHA MINOW: It is interesting that the First Amendment in the Bill of 
Rights deals with religious freedom and the protection against the establish- 
ment of religion. By having both of those dimensions, there is a fascinating 
commitment to a private-public divide that is committed to encouraging 
the flourishing of religion in the private sphere but also a separation of the 
government from religion that is continuous to the present. This line of 
separation borders what is public and what is private. But the location of the 
line is up for grabs more than it has ever been before, including such factors as 
government outsourcing, activities like the provision of social services, even 
the operation of jails. And so when there is a contract with a private provider 
and a private provider is a religious provider, have we now crossed the border 
into establishment of religion? That’s a hot issue. 
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On the other hand, there is a long-standing tradition in the United States 
ensuring freedom of religious expression for all, including public figures and 
including ceremonial government actions, like prayers at the opening of a 
session of Congress. As we are becoming a more diverse society, such events 
cannot proceed on the assumption that everyone is Protestant; so prayers 
opening Congress now rotate Jewish, Muslim, Hindu, Catholic, and other 
religious texts. 

To Europeans, this practice may look like a violation of the commitment 
to keep religion outside of public life. Yet in the American context, it would 
be viewed as incursion on religious freedom not to preserve the space for cer- 
emonial prayer. Americans want public spaces and public officials to exhibit 
religious freedom as long as the message embraces diversity and individual 
freedom to participate and not to do so. 

Yet the privatization of government activities—through outsourcing 
and other methods—has opened up new questions about when and where 
either religious freedom or preference for one religion can be exhibited and 
expressed. When the government contracts out its social services to a religious 
organization, can that organization require prayer? Fire employees who do not 
abide by a particular set of religious views? The constant commitments are to 
preserve the individual freedom of religion and making sure that the govern- 
ment is not endorsing or suppressing one religion, and it’s not always easy to 
ensure both of those commitments. 


MARIE MERCAT-BRUNS: What about certain professions where promoting 
religious freedom might be a more sensitive issue, such as in social work or fields 
where professionals work with the young and might serve as role models?*”” 

MM: Schools and social services have been sensitive areas in assessing govern- 
ment treatment of religion in the United States. For better or for worse, our 
legal system has relied on a public-private divide. So, for example, Kentucky 
Baptist Services, which is the largest single provider of social services in 
Kentucky, works under a contract with the State. And an employee who was a 
lesbian working for that organization was fired because her sexual orientation 
became known to the public. She objected that this firing violated her freedom 
and her rights; a reviewing court said: no, it is a private religious organization 
and it can choose a bona fide occupational requirement is comporting with 
religious tenets even when the organization provides services under a contract 
with the state. 

Funding private religious schools is a subject attracting huge controversy 
and much litigation in the United States. After decades of court decisions 
rejecting many efforts to permit public funding to support aspects of reli- 
gious education, in 2003 the United States Supreme Court reversed several 
precedents and permitted the City of Cleveland to offer vouchers, allowing 
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low-income parents to select a private religious school rather than send their 
child to a public school. Importantly, the court emphasized that the City of 
Cleveland schools were terribly inadequate and also it was parents, not public 
officials, who would make the choice—and the choice included a variety of 
options as well as religious schools because there were choices beside the 
religious schools. 

Now a lot of people looked at that decision, named Zelman v. Simmons- 
Harris,“ and said, “This is the end of the barrier between religion and gov- 
ernment or religion and schools.” Actually, matters have not developed that 
way. In fact, as a political matter, despite the constitutional green light, the 
voucher movement by all accounts is pretty much dead. Americans as a whole 
do not want to vote for public monies to support religious schools—and espe- 
cially suburban parents do want to alter support for the public schools. 

In an interesting sequel, the idea of school choice has exploded as a 
technique of innovation within the public schools. Whether styled as magnet 
schools drawing students district-wide, or neighborhood schools with special- 
ized features, or charter schools—in which entrepreneurial groups of teach- 
ers, parents, and community members create new public schools with special 
themes—states across the country have witnessed the development of special 
science and technology schools, schools using computer game technology as 
a pedagogy while teaching students to design their own programs. There are 
schools that address needs of students with learning disabilities or autism, and 
Arabic language, Chinese, and Hebrew language schools. There are concerns 
that some of these schools are really religious schools, and they are monitored 
closely; there are concerns that some of these schools produce new kinds of 
segregation, and that’s an ongoing inquiry. 

On the other hand, no one doubts it would be helpful to have a departure 
from the American insularity especially with regard to language and culture. 
We are coming to realize how good it would be for the next generation to 
have more people who speak multiple languages. In New York City, the public 
Arabic-language school enrolled over half the students that come from homes 
where they do not speak Arabic. That is a real contrast with the two public 
Arabic-language schools in Minneapolis where 98 percent of the students are 
Somali immigrants who speak Arabic at home; there, the Arabic-language 
charter school can offer a bridge for immigrants to English and academic 
excellence. I cannot say that these developments are free of controversy. In 
Florida, a Hebrew-language charter school was created and it was run bya 
rabbi. There was an uproar. The rabbi was moved out, and the textbooks were 
changed so as to eliminate any reference to religion. When the public Arabic- 
language school opened in New York City, protestors held banners saying, 
“Stop the Madrassa,”*"* and the initial principal lost her job for failing to 
condemn the use of the phrase “intifada NYC” 
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MM-B: Has there been an increase in cases of anti-Arab discrimination since 9/11? 
Are people wary of this type of educational initiative because they fear they are 
training future jihad terrorists? Is this a real issue? 

MM: ‘The issue does arise, but not the way it does in Europe. The use of 
American schools as a melting pot or salad bowl is such a long-standing tradi- 
tion. Most immigrant students attend public schools; only a tiny proportion of 
Muslim immigrants attend private Islamic schools (although there are many 
new private Islamic schools.) Most of the immigrants go to the public schools; 
most want to be integrated; and most of them are integrated in school and in 
society. You take an area like Detroit, Michigan which has a high concentra- 
tion of Muslim immigrants. They are doing better economically on average 
than people who are born in the United States and their education levels are 
as good; they are engaged in business, politics, and identified with America as 
a place of opportunity; they participate in collaborations with Christians and 
Jews in projects promoting tolerance and community service. 

The narrative of America as a land of immigrants offers a context for 
Muslim immigrants to feel American. I don’t want to say there are no prob- 
lems. Right after 9/11, there were incidents of discrimination and experiences 
of name-calling that prompted vigilant responses by government and advo- 
cacy groups. Most of the reactions are, in the American tradition, of pluralism 
and tolerance: in mainstream public institutions, how can they be inclusive 
and not appear to endorse any religion or preferring any group over others? 
How do we make sure there is a prayer room available in the public schools? 
How do we make sure that the dress code is revised to make room for head 
coverings that are religiously mandated? How can students learn about their 
differences as resources and features of the great American tapestry? 

A fascinating story emerged in Maine. Maine is a state that until recently 
has not had much diversity of any sort except for French Canadians. Yet over 
the past few years, a big influx of Muslim immigrants have moved to Maine, 
especially to several towns like, for example, Lewiston, where groups like 
Catholic charities have played a large role in helping relocate refugees. Unfor- 
tunately, there have been some incidents of conflict in public schools, but the 
officials and the community have tried to work out the conflicts. One conflict 
involved the school dress code, which had banned all head coverings. Given 
the desires of many Muslim families to ensure that their girls could cover their 
hair, one school revised its code to allow head coverings but continued to ban 
the use of certain fabric—bandana material—associated with certain gangs. 
One of the young Muslim girls wore to school one day a head covering made 
out of bandana material and was really testing the line. I think that what this 
episode showed was two things: one, this student actually had a lot of solidar- 
ity with her non-Muslim classmates and her behavior shows a level of social 
integration; and, two, American adolescents are American adolescents: they 
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like to push the limits set by adults and test the line, and this refugee in this 
sense fit right in! 

MM-B: Would you like to add anything? 

MM: Some years ago many intellectuals predicted we were watching the end 
of religion and the triumph of the secular age. Recent trends just go to show 
how wrong predictions can be. We are living in a period in which religion is 
not only strong and vibrant in many communities, but we have also seen that 
in many instances, there are also more extreme, more fundamentalist ver- 
sions of religious traditions. I think that many people rightly wonder what 
has happened to Enlightenment values, the values of tolerance, secularism, 
individual freedom, resistance to authority. What may have shaken up the 
apparent triumph of the Enlightenment is economic insecurity; also in some 
parts of the world, political insecurity produces desires for order and security 
that authoritarian religious leadership may offer. In communities with eco- 
nomic opportunity and political security, we do not see such a rise of religious 
authoritarianism even when there are revivals of religious practice. So I think 
it is very important to put these issues in a larger context. 

MM-B: In North Africa, for example, religious groups help out in the poor 
neighborhoods. 

MM: Religious groups also help the poor in the Middle East. Yes. How could 
impoverished people not be affected by the offer of material help? 

MM-B: One last question we haven't touched on is the Jewish religion. This is 
an issue of particular importance in France because its immigration history is 
linked to Arab countries, while the traumatic experience of the politics of the 
Vichy regime casts a shadow over France’ past and its relationship to Jews. 
Jewish people often consider themselves as French foremost and not systemati- 
cally as members of a religious community, but they recognize the suffering of 
the Jewish population in the past. I don’t think the situation is the same in the 
United States. 

MM: I dont know enough to comment on the situation in France. I am a Jew- 
ish person myself so anti-Semitism is a concern to me personally. But in the 
United States, Jews are well integrated. We are past the days of overt exclu- 
sions, and Jews have access to every profession and line of work. I hope that 
knowledge of past success in struggles for equality and inclusion can produce 
support among prior generations of immigrants with new immigrant groups 
of different religious and nationalities. 

MM-B: Has Obama’ arrival also helped? 

MM: President Barack Obama had a remarkable personal experience with mul- 
ticulturalism and pluralism. I wonder how much living in Hawaii, where there 
is a multicultural society with enormous religious, racial, and cultural diver- 
sity, affected his worldview. Living in Indonesia and having a mother who was 
very committed to multicultural values influenced him, as he has described. 
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His family is multiracial: his grandparents being white, his half-sister being 
South Asian. His own family illustrates the diversity of the human experience. 
His speeches show commitment to celebrating the humanity in all people and 
recognizing that we are all part of the same family. His leadership offers much 
to this country going forward, and I hope, for the world community as well, in 
terms of this understanding of the human experience. 

MM-B: To find out whether religious integration has been successful (in employ- 
ment or education), can the census be used to gather statistics on religion? 

MM: Not in the United States. The census does ask about ethnicity and race but 
not about religion. A public law prevents questions about religious affiliation 
or ancestry. 

MM-B: Has this been a problem in terms of proving religious discrimination? 

MM: ‘The individual focus of American law provides the basis for proof of 
discrimination claims. An individual claiming employment discrimination 
on the basis of religious would say, “My belief is I cannot work on a Saturday 
because I cannot take transportation,” or “I cannot engage in the manufacture 
of munitions due to a religious belief? It doesnt matter if there is a church or 
a religious group that agrees or disagrees with that view. The government does 
not turn to an organized authority or group of experts to validate a view as a 
religious view; it is about the individual's sincere belief. It has to be a sincere 
belief; it cannot be something that is manufactured for the moment. 

MM-B: Its a subjective view? 

MM: Itisa sincere religious belief. It is the individual, not the group, that is 
protected under the law. 


In the next conversation, Minow turns her focus to reasonable accommodation 
for religion. 


MM-B: You were talking about religious beliefs and practices, and you have men- 
tioned public schools. In the workplace, is pluralism promoted in the same way? 
Do you have proactive measures to respect Ramadan in company cafeterias or 
any other diversity initiatives outside of antidiscrimination? I know there is a 
legal obligation to accommodate religion in the workplace. To what extent to 
companies comply voluntarily? 

MM: Proactive measures take the form of human relations training about what 
to say and what not to say, about when to shake hands and when not to shake 
hands. Compliance officers and diversity programs in large private companies 
train employees to understand how to work in a diverse workforce. 

MM-B: This is an issue in France. We now have collective bargaining agreements 
on diversity containing diversity measures that people don't really know how to 
apply, while reconciling all the religious beliefs in a meaningful way. That is what 
you were saying. There are many religions, and the work needs to accommodate 
them all. I was wondering how this is done in the United States. I know you 
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dont have a lot of collective bargaining agreements, but I have seen many cases 
in which unions addressed this issue. 

MM: Itis true that a shrinking percentage of the American workforce is union- 
ized except in the service sector and government workers. So collective 
bargaining and the union contracts do not provide the organizing framework 
for most employers in the United States. We have a federal statute, Title VII 
of the Civil Rights Act; we also have state and local human rights statutes and 
ordinances that in some instances are more ambitious in some communities 
than the federal statute. 

The developments at the constitutional level apply only to government 
employers. When it comes to religious freedom, our courts have changed 
the reasonable accommodation standard so now the government employer 
just has to be neutral; there may be no constitutional defect when a general, 
neutral rule with a legitimate purpose has the incidental effect of burdening 
an employee's exercise of religion. 

MM-B: Where does that come from? Is that a case? 

MM: Yes, in 1990, the Supreme Court decided a case called Employment Division 
v. Smith, which dealt with refusal of unemployment benefits. The facts of the 
case involved several Native Americans who were fired from their jobs at drug 
rehabilitation clinic after they engaged in a ritual practice of smoking a sub- 
stance, and then they sought unemployment benefits. They were denied the 
unemployment benefits. They saw this as a failure of religious accommoda- 
tion, but they lost. The Supreme Court said they were being treated the same 
under a justifiable neutral rule applied to anyone; the rule says that if you are 
a drug counselor, you cannot use a prohibited substance, and you don't get an 
exemption from that simply because you have a religious claim. The crucial 
element there was that the justifiable rule was across the board. It was neutral. 
It did not single out the Native Americans. It would apply to anybody. 

MM-B: Was it like a BFOQ*" because they were drug counselors? 

MM: ‘The question did not come in that form, because they were asking for 
unemployment benefits. It is true that if it was bona fide occupational quali- 
fication, an employee would have to show that he or she was drug free as a 
qualification for the job of drug counselor, but that was not the question here. 

That case has had huge impact in all kinds of government agencies where 
the issues of accommodating people arise with uniforms, dress codes, and 
work schedules that may conflict with individuals’ free exercise of religion. 

Congress enacted a law called the Religious Freedom Restoration Act," 
directing that government shall not substantially burden a person’s exercise 
of religion even if the burden results from a rule of general applicability 
exception if two conditions are met—first, the burden must be necessary to 
further a compelling government interest, and second, the rule must be the 
method that is least restrictive of individual freedom in which to advance that 
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government interest. But the Supreme Court rejected this statute in part— 
insofar as it applied to the states—as exceeding the power of Congress; hence, 
the statute restricts the federal government to protect religious liberty. 

The Supreme Court also rejected a religious liberty claim by a member of 
the armed forces who wanted to wear a yarmulke—a kippah, or skullcap— 
despite the military regulation banning the head covering. The court deferred 
to the military regulation; Congress responded by allowing accommoda- 
tions for neat and conservative religious clothing. Recently however, the U.S. 
Supreme Court construed the Religious Freedom Restoration Act to apply to 
protect religious beliefs of owners of a certain kind of closely held corporation 
and hence to require as a statutory matter some kind of accommodation for 
an employer whose religious beliefs pose an obstacle to providing employees 
with insurance coverage for certain kinds of contraception.*”’ Stay tuned; this 
will be an area of ongoing debate, litigation, and decisions. 

MM-B: Can this trend be explained by the current conservative slant of the courts? 

MM: We have seen a turn away from judicial protection for individualized 
minority accommodations, perhaps because of the cost to the government of 
carving out exemptions. 

In addition, there is theory, gaining academic as well as judicial approval, 
that religious claims should have no greater claim than those of other individ- 
uals, and if you have to accommodate one, you should accommodate another. 
Let me give you an example: a police department rule may say that officers 
should have no facial hair. If the department accommodates an individual 
who claims religious reasons for having a beard, shouldn't it also accommo- 
date an African American man who has a health condition that makes it very 
painful to shave? If the department can make the exemption for the religious 
group, then it should be able to make the exemption on the health grounds 
as a matter of basic fairness. It is more controversial to treat this as a con- 
stitutional requirement; indeed, the department might refuse—equally—to 
accommodate both individuals. 


Julie Suk shares a comparative perspective on religious discrimination. 


MARIE MERCAT-BRUNS: Could you talk about how religious discrimination 
occurs in France compared to religious accommodation in the United States? 
Could it be said that religious and race discrimination are sometimes confused? 

JULIE SUK: Discrimination against the Maghrebin population in France is very 
complicated and very different from discrimination against African Ameri- 
cans in the United States. Much of the discrimination against Maghrebins is 
rooted in Islamophobia, especially since Maghrebins are arguably less visible 
(in terms of different skin color) than African Americans in the United States. 

But discrimination against Maghrebins is not really religious discrimina- 
tion as such. Very often the Maghrebins who are discriminated against are not 
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even religious, and they are not always making accommodation demands. The 
discrimination is often based on perceived rather than actual religious differ- 
ence. That's where it starts to look more like race discrimination. 

MM-B: What do you think of the burqa debate in France? 

js: I find it astounding that one would contemplate banning the burqa in all 
public places. That said, I do think the issue is an entirely separate matter from 
the ban on headscarves in the schools, a policy that I think has reasonable 
justifications in light of the republican purposes of public schools. 


Comparative Perspectives 


The distinctive place occupied by religion in France, or Europe, and the United 
States is so specific to each region, and so dependent on the setting in which reli- 
gion is practiced, that comparing the protection of religious discrimination in these 
countries at first appears to be a complex task. However, the template of employ- 
ment discrimination provides a novel mechanism for articulating a few thoughts 
about the particular nature of this form of discrimination. A brief review of the legal 
background and framework is therefore of interest to illustrate how, as Minow has 
pointed out, governments have promoted the principle of religious neutrality even 
outside of the context of discrimination. Next, an attempt will be made to define 
the contours of religion, on which discrimination is implicitly based..* Widely 
divergent strategies to prohibit religious discrimination, mentioned by the schol- 
ars interviewed, are implemented in France and the United States.*” These obser- 
vations conclude with a more general questioning, from a comparative point of 
view, of the particular nature of this form of discrimination, based on the insights 
supplied by American academics: how can employers deal concretely with the ten- 
sions surrounding disparities in treatment based on religious practices? 


Equal Treatment of Religions and the Role of the State 


An examination of the legal norms governing the practice of religion in France 
and the United States sheds light on the interaction between religion and the state, 
helping to position the victim in the “private” or the “public” sphere when assess- 
ing discrimination. 

Unlike the discourse often heard,*° both France and the United States promoted 
the idea of a certain secularism and a separation between church and state, guar- 
anteeing freedom of worship. To some extent, their starting point was the same: 
the United States, through the Establishment Clause of the First Amendment,™ 
and France, through the constitutional principle of secularism,” promoted a reli- 
gious neutrality of the state. This translated into a promotion of all religions in an 
equal manner* and, above all, a lack of any hostility toward religion.“** America's 
history with religious persecution and the heavy influence of religion on France’s 
past help to explain this historical progression and the stance taken by govern- 
ments in search of legitimacy.** 
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From this shared foundation,“ the implementation of statutes prohibiting reli- 
gious discrimination followed a diverging path, reflecting each country’s culture 
and history and later legislative changes. In a recent series of decisions in France, 
the Conseil d’État confirmed the idea that the state must support the practice of all 
religions equally,” and the U.S. Supreme Court, as Minow indicates, has at times 
interpreted the Establishment Clause narrowly. However, in the United States, the 
initial position taken in the Constitution reflects the nation’s attitude of tolerance 
toward the religious diversity of its citizens. This is the source of the difficulty, 
because isnt the uniform application of this principle of religious neutrality the 
key to equality?* This premise is the reason why the French law banning face 
coverings in public,* the government guidelines implementing the law,*° and 
the related French Constitutional Council decision*” all use equality rather than 
secularism as their argument to justify this legislation and its constitutionality:** 
the circular, which echoes the language used in the law and by the Council, states 
that “face coverings are a violation of the minimum requirements of life in society. 
They place the people who wear them in a position of exclusion and inferiority 
that is incompatible with the principles of liberty, equality, and human dignity 
supported by the French Republic.” 

The main quandary in the battle against discrimination is to determine whether 
this normative framework enables the government, as the producer of norms and 
interpreter of the law, to maintain the same neutrality with respect to every reli- 
gious denomination.*® The stance openly adopted in the circular on face cover- 
ings supports equality for women and fights exclusion: is there not a paradox in, 
on the one hand, banning a sartorial item worn mainly by a religious minority, as 
well as preventing women from covering their faces when in public, while, on the 
other hand, using this ban in an attempt to liberate women who wear a full body- 
and-face covering, whether or not they do so voluntarily? Despite, or due to, its 
strong symbolic value, this law** has sparked a reaction in the United States, as 
echoed by Suk. The sphere in which the religious discrimination is assessed must 
also be taken into consideration: is it public or private? The boundaries between 
the two can be difficult to distinguish. The ECtHR has found that the principle of 
secularism does not always justify the infringement of religious freedom resulting 
from a ban on wearing religious garments in public.** In countries with reasonable 
accommodation, companies must allow wearing a cross if it allows other visible 
religious symbols like the hijab and turban.”° 

Is this issue of enforcement simply a question of frame of analysis? In France, 
the law tends to consider the individual, depending on the context in which the 
person desires to practice his or her religion. In the United States, as Minow 
explains, religious communities are clearly recognized, but individuals make their 
own choices. In this manner, the law in the United States differs from other coun- 
tries. In Israel or India, for example, Minow has reservations about the application 
of a family law to individuals, determined by group choices, based on the religion 
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to which the family is affiliated and not on the individual.*” Here we again encoun- 
ter the issue of the visibility of groups in the United States, which has already been 
discussed with regard to racial discrimination. Unlike with race, however, in this 
case, identified and identifiable religious communities do exist in France.** This 
leads us to the slippery task of tracing the contours of religion as a prohibited 
ground of discrimination, undefined in the law of either country. 


Comparing the Contours of Religion as a Prohibited Ground 


First, a rapid detour from antidiscrimination norms? is required: at the European 
level, the ECtHR and CJEU interpret a variety of legislation that also protects the 
freedom of worship, through the freedom of religion.“ This freedom is a part of 
the freedom of conscience principle enshrined in the European Convention on 
Human Rights“ and is addressed separately in the EU Charter of Fundamental 
Rights,*# which has become legally binding since the Treaty of Lisbon. But the lan- 
guage in European law is silent regarding a precise definition of religion, outside 
of distinctions between individual and group worship. A few clues can be gleaned 
from European case law, in the courts’ appreciation of the scope of religion. The 
first is that, although the intent is not to limit religion to the major faiths, the 
alleged religion must be “identifiable?’*# This is an important point of departure 
from the more subjective American view of religion, limited only to beliefs that 
are “meaningful” and “sincere.”*** In France, efforts to formulate what constitutes a 
sect reflects an attempt to objectively define the concept of religion.* Meanwhile, 
the ECtHR sometimes shows a certain indulgence for well-established religions, 
such as in the Lautsi v. Italy decision of March 18, 2011, which did not see any 
violation of Article 14 of the European Convention on Human Rights, prohibiting 
discrimination, in the mandatory display of a religious symbol—a crucifix—in 
public schools.*#° 

Most often, the challenge is not the definition of a religion or a religious belief 
but to understand how state interference can limit the exercise of this freedom 
of religion**” or other freedoms such as the freedom of expression.‘ In fact, the 
case law reveals a need to distinguish between different manifestations of religion: 
the first involves beliefs, religious or otherwise, that are felt “in the depths of one’s 
conscience”? and seem tied to a person’s identity. The European Convention 
on Human Rights fully protects this intimate aspect of religion: “the freedom to 
believe as you wish, to adhere to the religion of one’s choice, embodied in an orga- 
nized religious group, and to manifest this choice and this belief in speech and/ 
or action’? “A belief is different from a personal motivation (however strong) 
inasmuch as it must be possible to construe it as the expression of a coherent view 
of basic issues,” that is, the freedoms guaranteed by Article 9 of the Convention. 
“Beliefs are protected against any form of discrimination.’*" A religious belief is 
individual** even if it can be practiced as a group. Another related issue is the 
need to prove adherence to a religion to justify an absence from work, which may 
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in turn generate discrimination.‘ Lastly, freedom of conscience also includes the 
freedom to not have a religion,** as in the United States.+° 

The external aspects of the freedom of religion are more problematic, resulting 
in a more relative freedom. Religious manifestations may be subject to limitations, 
“to reconcile the interests of the various groups and ensure everyone's beliefs are 
respected.”4° Accordingly, efforts have been made in each country to balance dif- 
ferent interests in protecting the freedom of religion in the workplace, in accor- 
dance with laws prohibiting discrimination based on religion. Confronted with the 
seemingly broader, more subjective U.S. interpretation of religion, some French 
judges have concluded that religion incorporates two elements: an objective ele- 
ment, the existence of a community, however small, and a subjective element, a 
shared faith.*” In U.S. law, religion and religious are not defined, but courts gener- 
ally employ the definition used to justify exemptions from military service: “a sin- 
cere and meaningful belief occupying in the life of its possessor a place parallel to 
that filled by the God for those admittedly qualified for the exemption.’** Because 
“moral and ethical beliefs can function as a religion” in one’s life, the EEOC adds 
that religious practices “include moral or ethical beliefs as to what is right and 
wrong which are sincerely held with the strength of traditional religious views.”4°° 
Accordingly, a practice resulting from an employee's anti-abortion sentiment, tied 
to her religion, came within the scope of this protection.*** However, in order to be 
recognized as religious, these beliefs must not be so bizarre as to implicitly disrupt 
the workplace*” nor may they convey racist or anti-Semitic ideas.*® 

It therefore appears that the concepts of religion and religious belief have a 
broader, less institutional meaning in the United States, where religion is more 
closely associated with the individual practice of religious beliefs. A more func- 
tional notion of religion and religious beliefs dominates, stemming from the legal 
obligation to provide reasonable accommodations. What strategies are used to 
fight employment discrimination based on religion in the United States, in France, 
and in Europe, and what are the unique challenges of this form of discrimination? 


Differences Between French and American Implementation Standards 
for Laws Against Religious Discrimination 


The enforcement of the prohibition of religious discrimination, in the field of 
employment in particular, is where the greatest differences between French and 
American law are found, revealing the complex nature of fighting discrimination 
based on a choice of belief and, sometimes, behavior. In France, the legal framework 
protecting against religious discrimination is the same as that for discrimination on 
any other ground, except where businesses of a religious nature are concerned, for 
which a derogation from ordinary law is applied. Employers may provide objective, 
nondiscriminatory reasons to justify disparities in treatment of employees, show- 
ing that the differences do not depend on an employee's religious beliefs:*** con- 
sequently, they mobilize an arsenal of defenses based on the definition of the job 
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contained in the work contract, whose performance is required by the employer: 
objective impact on the company’s business if the latter is of a religious nature*® (or 
if the employee is proselytizing),**° special requirements for employees in contact 
with customers,*” or the company’s image,** depending on the employee's position. 

In France, however, an additional difficulty arises due to the potential application 
of two other legal norms to evaluate situations of differential treatment involving 
religion. Despite the fact that the shifting of the burden of proof in antidiscrimina- 
tion law offers a promising strategy, case law on potential religious discrimination 
claims mostly challenge restrictions of individual freedoms in the workplace. But 
the standard of judicial scrutiny applied to infringements of religious freedom is 
different from that applied to alleged acts of religious discrimination. 

As clearly explained in the deliberations of the HALDE regarding the applica- 
tion of Article 1121-1, pertaining to freedoms, and Article L1132-1, on nondiscrimi- 
nation, of the French Labor Code, the provision on individual freedoms is more 
frequently used at this stage to justify the employer's objective and proportionate 
restrictions to religious freedom, as opposed to the nondiscrimination provision, 
which addresses only the use of religion as a criteria in making decisions relating 
to an individual’s job.*” The initial intent of Article L1121-1 of the French Labor 
Code was to protect the freedoms of employees in the workplace by scrutiniz- 
ing the restrictions imposed by employers. The HALDE deliberations state that “a 
restriction may be neither general nor absolute. The situation must be concretely 
assessed, and the terms of the restriction must be open to negotiation by the par- 
ties involved, on a case-by-case basis.*” The employer has the responsibility of 
providing justification, with regard to the concrete tasks to be performed by each 
employee, demonstrating that its decision is proportionate and necessary and 
founded on objective elements unrelated to any form of discrimination?” 

For example, in the Baby Loup case regarding the dismissal of a day care 
center employee who wore an Islamic veil at work, the decision confirmed later 
by the Cour de Cassation “en banc)” the labor relations court (Conseil des 
prud’hommes)*? and the first Court of Appeal” focused primarily on whether 
there was an objective justification’”’ of the employees termination. However, 
the courts did not allow for any detailed investigation, on an individual level, of 
whether the wearing of an Islamic headscarf hindered the employee in any practi- 
cal way from performing her child care job (by impeding interaction with adults 
and children, causing a reaction of fear in children, hampering movement), aside 
from considering the principle of religious neutrality upheld by the nonprofit day 
care center, in a position where the employee works with children. The question of 
an inference of religious discrimination was raised only by the Cour de Cassation 
in its first decision addressing the issue of the case, which was later reversed.*”° 

One of the arguments raised before the Court of Appeal was the need for 
employees to promote neutrality—a requirement included in the internal rules— 
in this sensitive environment, namely, where employees are continually in con- 
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tact with very young children. Considering that the majority of the parents of the 
children attending this day care center may have been Muslims, given the general 
characteristics of the population in that area, the same argument could have been 
used to support the opposite stance, namely, that allowing the employee to wear 
the headscarf would contribute to a more welcoming environment. The “objective” 
justification of the incompatibility between the wearing of the head covering and 
the job therefore centered on the center’s public service mission as a child care 
provider, rather than the employee’s specific job requirements or the local environ- 
ment of the day care center. The latest Supreme Court decision in 2014 reiterated 
this same argument of neutrality, which justified a specific restriction of the prac- 
tice of religion in certain activities like day care.‘” A bill to extend the principle 
of neutrality to private institutions in charge of minors (day care, youth centers, 
summer camps, etc.) was put on hold after the National Commission on Human 
Rights considered that this initiative would create social strife.*”* 

Private businesses providing public services may do well to incorporate a reli- 
gious neutrality requirement into their internal regulations: although not yet a 
legal obligation, proposed laws also supported an expansion of this obligation.” 
In its assessment of the limitation of freedoms in the Baby Loup case, the Conseil 
des Prud’>hommes applied this type of “soft” norm—the principle of secularism 
articulated in the day care center’s staff rules—to justify the nondiscriminatory 
character of the ban on the Islamic head covering. At first sight, this is a surpris- 
ing decision, since the principle of religious neutrality does not generally apply to 
the private sector, despite the desire of some to see this happen.** Upon further 
reflection, however, it is logical for the defense against an employee claiming a 
freedom (a religious freedom consisting of the right to wear a religious symbol) 
to be positioned on a constitutional level, claiming the principle of secularism 
(Article 1 of the French Constitution of 1958 states that France shall be a “secular” 
republic). 

A traditional, functional judicial assessment of objective elements justifying a 
difference in treatment in employment, carried out on a case-by-case basis, free of 
any ideological consideration, was simply not performed. The indirect discrimina- 
tion model was not considered at all. This strategy would nevertheless have been 
helpful in identifying seemingly neutral working conditions—working hours on 
Saturdays, dress codes banning head coverings, and grooming rules prohibiting 
beards—that disadvantage people who practice religions other than the so-called 
majority religions, as illustrated in American case law,** and shatter the pretense 
of “religious neutrality” in the workplace. 

This tendency, even in the private sphere, to scrutinize the exercise of reli- 
gious freedoms and the application of the principle of secularism, rather than 
apply antidiscrimination norms, is so prevalent in the French legal system that 
some are considering establishing such scrutiny as a legislative norm either in 
certain businesses or in all private sectors.*** Without formulating any judgment 


230 THE MULTIPLE GROUNDS OF DISCRIMINATION 


about this potential development, this shift in case law, and now legislation, 
reveals a certain reluctance to broach the subject of religious discrimination. 
This disruptive, subversive form of discrimination has both an individual and 
a group dimension: it is not tied to a specific trait but reflects the individual’s 
desire for autonomy and recognition of his or her identity. It also raises more 
important concerns about the need to maintain public order and the relations 
between the state and religious groups. Protecting the religious freedoms of 
employees seems to threaten, in the minds of those with a nostalgic attachment 
to certain traditions, the very foundations of social protection rights and its 
Christian overtones: 


The emerging logic is not risk-free, because it conveys none of the principles of 
solidarity on which the rights to social protection were established: neither the all- 
encompassing solidarity of workers, nor the local solidarity so dear to Christian 
socialism. If religious imperatives no longer underpinning any societal project are 
too often given precedence over business needs, will they not also supplant social 
protection? Will the conscientious objector’s point of view prevail over the union’s 
perspectives on the interests of the all workers? In this case, will antidiscrimination 
law based on religion serve as an argument to protect employment, beyond more 
traditional employment law? Where would the ‘common good’ be found?**° 


Does the fight against discrimination in employment ultimately threaten secu- 
larism or the religion of the majority, namely, Christianity? Does it not challenge 
ambiguous relationships between employment law and religion?***° 

Since the Baby Loup decision, the courts have continued to shy away from reli- 
gious discrimination based on the headscarf. They have either denied that it is 
religious discrimination, preferring to qualify the act as an unjust dismissal,“ or 
have asked the CJEU for a preliminary ruling, when customer preference dictates 
that religion is a condition of employment.** 

These questions echo certain introductory comments about the normative con- 
text in France, attitudes toward certain religious practices, and the assumption 
that certain religious practices are tied to a struggle for equality between men and 
women. What is the situation in the United States, where the concept of religious 
accommodation exists, in the light of the scholars’ commentary? 

First, a distinction must be made between the constitutional legal framework, 
which applies to public-sector workers and citizens subject to certain rules in 
particular in education and on the other hand, the prohibition of discrimination 
based on religion in Title VII of the CRA of 1964. 

In the first instance, as explained by Dean Minow, the Supreme Court applies 
the Establishment Clause of the First Amendment to the U.S. Constitution, which 
implies a freedom to establish a religion while affirming the government's neutral- 
ity in promoting religious diversity.” Minow specifies that the Supreme Court 
restrictively interpreted the freedom to exercise religion by not obliging the gov- 
ernment to grant reasonable accommodations for all religions.*° Although the 
legislature attempted to revise this limitation of the scope of the freedoms imposed 
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by the law,*” the Supreme Court struck down the initiative, considering that it 
overstepped Congress's enforcement powers.*” 

The same is not true in the private sector. As seen in Canada*®? and certain 
European Union countries, employers are not only prohibited from practicing 
direct or indirect discrimination, they also have the obligation to adjust a job to 
the employee's religious observances.*** The religious accommodation require- 
ment, which must be reasonable, has certainly been interpreted more narrowly 
in case law than the reasonable accommodation requirement for a disability.*” 
Nonetheless, the current U.S. legal standards are undeniably more demanding 
than France’s legal provisions. As the Supreme Court recently spelled out in Equal 
Employment Opportunity Commission v. Abercrombie & Fitch Stores, Inc.: “To pre- 
vail in a disparate-treatment claim, an applicant need show only that his need for 
an accommodation was a motivating factor in the employer’s decision, not that 
the employer had knowledge of his need? The difficulty lies in identifying what 
accommodation is possible and necessary, in terms of working time, dress, and 
place of work, and does not place an undue burden on the employer or cause 
excessive hardship for other employees. How can certain forms of employee con- 
duct in accordance with religious beliefs, for example, be accommodated while 
combating discrimination on the ground of sexual orientation? Feldblum exam- 
ines this potential dilemma, but concludes that the framework of analysis of these 
different expectations needing to be reconciled in the workplace is sufficiently 
flexible to overcome such hurdles.*7 What can be observed in U.S. case law, in 
addition to a case-by-case approach, is that the analysis of accommodations is very 
concrete: feasibility is assessed without any ideological discussion of legitimacy. 
The issue of the protection of individual freedom arises more frequently when 
other employees protest against the undue hardship of accommodation. Beyond 
considerations about equality, which are paramount in France, the focus is on “the 
interpersonal impact of religious practices” 

In France, employers are not required to provide religious accommodations and 
can therefore limit such adaptations, when the employee’s religious beliefs are made 
known upon recruitment, based on the type of work, reactions from third parties, 
or safety issues. Organizations are in the dark about their room for maneuver: a 
good-faith approach by employers and employees is essential to any adjustment of 
working hours or days.*? Once again, a systematic refusal to accommodate can be 
assessed in France against the yardstick of proportionality to determine whether 
the prohibition is excessive.” Employers who have not taken steps to promote reli- 
gious diversity from the start often proceed on a case-by-case basis at this point.” 
What are the specific challenges posed in fighting religious discrimination? 


Raising the Veil on Clashes and Contradictions Between 
Identity and Freedom 


“Even in the workplace,” where the opposite presumption is made, in the sense 
that the employee's subordination is the rule, an employee has a certain irreducible 
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autonomy and freedom that cannot be infringed upon by the employer? More 
than ever, on the ground of religion, discrimination against the employee*™* 
focuses on the employee as a person, regardless of other characteristics.’ The 
growing visibility of an employee's religion reflects a change in paradigm for labor 
law from the “rights of workers” to the “rights of people at work Many dis- 
criminatory motives correspond to facets of private life, like religious beliefs.°” 
Religious beliefs can of course remain within the sphere of the employee’s private 
life, and the prohibition of discrimination forbids employers from seeking out 
the protected information.” In French and American litigation, a shared con- 
cern is expressed that evokes similar questions about the invasion of employees’ 
privacy: when do eminently personal choices regarding religious beliefs—often 
related to identity issues in addition to representing an exercise of individual 
freedoms*°—come into conflict with the company’s business and its interests, 
the interests of the other employees, and those of the state? The issue surround- 
ing religion is less about content than practices*® and their “intrusion in the 
workplace.’™ In France, there is an implicit agreement to respect the employee's 
religion as long as it remains confined to the private sphere, as explained by the 
head advisor at the Cour de Cassation, Philippe Waquet, who promotes “a posi- 
tive secularism that respects religious beliefs but confines them to the employee's 
personal life.’** The line separating personal and work life, drawn by law, has 
become increasingly blurred, however.*? How can one achieve a “balancing of 
the interests” of employees with respect to their personal lives (including reli- 
gion inside and outside the workplace) with the interests of the company and 
other employees? 

Is the antidiscrimination law model strong enough to embrace the conun- 
drums posed by this type de discrimination, regardless of the strategy applied 
and with or without reasonable accommodation? How can one not see, in the 
combat against employment discrimination, an incongruity between the pro- 
motion of equality for men and women and the prohibition of religious dis- 
crimination that the courts, especially in France, have been unable to clarify 
through litigation? From this perspective, the benefit of antidiscrimination 
law—consisting in encouraging employers to be transparent in their justifica- 
tion of differences in treatment—loses its appeal, unless the dogmatic approach 
taken at times by judges and the government to discrimination is clarified and 
brought to light. 

Are diversity agreements and, more generally, positive action™ effective in pro- 
actively promoting such discussion? How can codes of conduct, codes of ethics, 
and whistleblowing measures directly or indirectly address this question?” Cat- 
egorization prevents human beings from being reduced to abstract entities and is 
essential to the development of law. A renter, a consumer, an insurer, an employee, 
and so on each requires protection that is not provided by the Civil Code,*” but 
should this categorization also protect an individual’s personal characteristics in 
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one way or another? Should work not be adapted to the person, even outside of 
the antidiscrimination legal framework? 

As Minow points out, the global trend is toward the increasing influence of reli- 
gion in all spheres of society. If a government wishes to expand norms promoting 
the principles of secularism, even in the workplace, then antidiscrimination law 
demands at the very least that these norms truly guarantee neutrality toward all 
religions. An individual judicial review of infringements of religious beliefs should 
be available to prevent any arbitrary treatment. Failing this, there is the danger of 
all discrimination being ultimately based on origin.” 


VIII. MULTIPLE DISCRIMINATION AND THE 
INTERSECTIONALITY THEORY 


In principle, antidiscrimination law works by identifying a prohibited ground of 
discrimination: the ground of discrimination then determines the applicable legal 
sanctions. However, an employer may put forward several reasons to justify a deci- 
sion, adding legitimate, nondiscriminatory reasons to the discriminatory ground. 
This situation still qualifies as discrimination. But what happens when the decision 
is based on more than one discriminatory ground? Age as well as race, sex as well as 
disability”° . . . the same individual can be affected by myriad potential combinations 
of protected characteristics.” Discrimination resulting from a combination of fac- 
tors is decidedly distinct from that emerging from each component factor, but is it 
more serious? Does it require a greater remedy? Is it easier or more difficult to prove? 
These issues mainly arise when it comes to proving the discrimination. In France, 
after passing over a female employee of ethnic origin for promotion, an employer 
rebutted her claim of discrimination by showing that it had promoted both blacks 
(but who were men) and women (but who were white). It has been observed that 
cases in civil courts brought by plaintiffs claiming discrimination based on multiple 
grounds tend to be less successful than those involving a single prohibited ground, 
fostering a desire for a specific remedy for multiple discrimination claims.’ Some- 
times employers may discriminate against different groups simultaneously. 

In establishing a multiple discrimination claim, should the addition or the com- 
bination of characteristics be considered? After the fight to achieve formal equal- 
ity, and then substantive equality, between men and women, this line of thinking 
inspired a new feminist theory of intersectionality,”* first introduced by Kimberlé 
Crenshaw, a law professor and significant contributor to the black feminism move- 
ment in the United States.*° Her idea was to show how for the feminist movement, 
combating discrimination tended to reflect the concerns of white women of certain 
social classes, while overlooking those of disadvantaged black women.”* According 
to Crenshaw, the single-ground approach of antidiscrimination law fails to recog- 
nize the discrimination experienced by people who are at the intersection of sev- 
eral grounds and, according to the American conception of discrimination, at the 
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intersection of several classes of workers protected by the law. Consequently, the 
law does not reflect the unique characteristics of the factors of exclusion burdening 
these workers. Crenshaw gives the example of black women, whose experiences are 
very different from those of white women. Rather uniquely, this theory, which began 
as a legal discourse, was taken up by social sciences disciplines on the whole: soci- 
ology,”” economics, political science, and so on. Intersectionality theory probably 
contributes to law on several levels: it facilitates the understanding of the nature of 
multiple discrimination—namely, discrimination resulting from certain behaviors 
generated by the specific situation of individuals with more than one characteristic— 
and it also helps to determine whether this situation has particular consequences in 
litigation, in terms of success or failure in court. Since the diversification of prohib- 
ited grounds in the Amsterdam Treaty,* multiple discrimination has been included 
in European directives and explored in European research such as the GendeRace 
project. Finally, intersectionality theory casts doubt on the very logic of antidis- 
crimination law, or at least reframes the issues of this law, by revealing the risks of 
compartmentalization generated by the existence of grounds of discrimination. It 
also allows us to probe the very causes of discrimination, beyond the contours of 
identity and of human behavior as performance, in particular in employment. 

Sociologist Devah Pager discusses intersectional grounds (race, gender, and 
class) and stereotypes. 


MARIE MERCAT-BRUNS: You have studied discrimination based on criminal 
background and race. Have you thought about working on gender? Do you 
analyze other mixed motives for hiring? For example, could mixed discrimina- 
tory motives involving race and disability be brought to light using your testing 
method? 

DEVAH PAGER: I havent focused on gender myself, but I think it’s an incred- 
ibly important area for study. Id especially like to see some work examining 
the interaction between race and gender—I suspect racial stereotypes operate 
very differently for black men and black women. In terms of mixed motives, I 
do think the concept of statistical discrimination is very relevant here. Many 
employers don’t have anything against black people per se, but believe that on 
average blacks are less motivated, less reliable, less subservient, and so on. It’s 
likely that these expectations shape the way they evaluate the more objective 
information on the resumes. Unfortunately, its very difficult to disprove these 
expectations. Even when employers have very positive experiences with black 
employees, they seem to treat this as an exception, rather than as a chance to 
reevaluate their assumptions. 

MM-B: So you believe intersectionality has some input to offer? In what way? 

pp: I think intersectionality can mean a lot of different things, depending on 
the context. In the context of low-wage employment, I believe that black men 
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are likely to be at a distinct disadvantage relative to other groups. Because of 
stereotypes about aggressiveness and criminality, black men are not viewed as 
appropriate for the growing number of customer service jobs that dominate 
the low-wage labor market. Though black women experience many disadvan- 
tages that compound the effects of race and gender, in this particular setting, I 
believe that black men are at the bottom of the hiring queue. 


Richard Ford also looks at the role of intersectionality. 


MARIE MERCAT-BRUNS: What do you think about the “sex plus” issues?>*° Do 
you think that it is easier to prove discrimination if you have an older black 
woman or when you accumulate different traits? Could combining these differ- 
ent traits and statistics be useful, too? In other words, not relying on how these 
people identify with a specific category to take them into account? 

RICHARD FORD: Yes, this is what I would like to do in the United States, and I 
expect this could be true in France. You can do pretty well using commonsen- 
sical forms of identifications. 

Maybe this would not true in France, but in the United States, given our 
history, it is very easy most of the time to identify someone based on race; you 
get widespread agreement. Now, a person might say “I don't like it” or “I think 
it is much more complicated” or Iam Tiger Woods and I am “CaublanAsian” 
[a term he coined to reflect his mixed Caucasian, Asian and Black heritage]. 
But if Tiger Woods wasn't Tiger Woods and just some average guy, everyone 
would say, “He is black.” That’s good enough. Then we don't need to have a lot 
of questions about how he feels about it because the point is he is just part of 
a statistical aggregate about which we are gathering information: how large 
the percentage of blacks is in a particular employment pool? Where are blacks 
living when the state is drawing electoral districts? Things like that. That is the 
only information we are interested in. 

For sex it is even easier. There is almost universal agreement on what 
counts to identify a women, what counts to identify a man. Yes, there are 
marginal cases where people are born with ambiguous genitalia but that is sta- 
tistically insignificant. Even now in the United States, where there is a growing 
number of biracial people, I can still say that that is true here. Biracial people 
and people of ambiguous race are not going to be a problem for gathering data 
that is useful for the purpose of administering civil rights law. That is all we 
are trying to do with that data. 

I suspect you could do that in France. I suspect there would be widespread 
agreement on whether a particular person is black. You would not have a 
lot of people saying, “Well, we are not sure.” That is what I am talking about. 
Maybe it would be harder if you were dealing with: “Is this person North Afri- 
can?” “Ts this person Arab”? But I suspect not. 
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MM-B: This is an important question in France because the population which 
historically has been discriminated against is not the black population. Blacks 
have been subject to discrimination of course. But historically, discrimination 
has been against the North African and Jewish people in France. 

In France, we are authorized to look only at where the parents are from, the 
place of residence, and family names. Reports commissioned by the French gov- 
ernment (the report by Patrick Weil on nationality and immigration in France 
and the COMEDD report on the use of statistics, for example) do not suggest 
amending the law to collect ethnoracial statistics. An attempt to do so, via a 
new immigration law, failed and was thrown out by the Constitutional Council 
because it was seen as a way to control immigration rather than fight discrimi- 
nation. It is not possible to gather the statistics you mention outside of a specific 
claim in litigation (Article 8 of the data privacy law). But outside of that, there is 
a public consensus on the notion of origin, which is not the case for race. 

RF: But that may not be what is triggering the discrimination, and that is the 
problem. 

MM-B: Interesting. 

RF: You need to focus on what is triggering the discrimination. 

MM-B: But sometimes the name is what is triggering the discrimination. 

RE: Then that makes sense if the name is what is triggering the discrimination, 
then you should include the name. 

MM-B: And there is also what they call “délit de faciés,” a sort of racial profiling. 
They have noticed that people coming from the south of France that look like the 
Arabic people are sometimes suffering from the same discrimination. So it does 
happen. The problem is physical appearance can't be the criteria because these 
people are also suffering from it and they are not necessarily from the category. 

RF: Right. It seems to me that those are difficulties but they are surmountable 
difficulties. If you had savvy statisticians, they could work with that. Some- 
times you would actually want to include the people from the south of France 
who are suffering discrimination in that category. 

MM-B: Like the Americans with Disabilities Act, where people who are “perceived 
as” disabled as also protected against discrimination. 

RF: If they are suffering the same discrimination, I see no reason to exclude 
them from the category just because their ancestors happen not to be from 
that region. What you care about is discrimination. 

MM-B: They are accepting studies by statisticians and researchers, but the material is 
confidential to protect the identities of the people surveyed. They wont let employ- 
ers or other agencies gather personal data outside of these surveys, so employers in 
France don't feel equipped to defend themselves against lawsuits like in the United 
States. Race is included in European antidiscrimination law, so we have a law, but 
no one has the tools to identify race discrimination or defend themselves. 
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RE: That is a really troubling situation. You have a situation where Brussels is 
telling you, “You have a law against racial discrimination” and you have the 
local law in France. 

MM-B: Brussels is not saying, “Use certain tools against racial discrimination.” 
They are just saying, “Implement the law.” 

RE: Implement with or without racial statistics. 

MM-B: So we are in a sort of impasse. I wanted to move away from recurring 
issues about the definition of race. That is the core of the problem in France. 
What you are telling me is that statistics are just a tool. They don’t symbol- 
ize anything in particular. You are not trying to identify a category with its 
culture? You don't necessarily think that these tools perpetuate stigma? 

RE: No. I think there is a risk, but this is like almost any policy, which can have 
some unintended consequences. But on balance, the benefits far outweigh 
the risk. The risk is doing nothing, and therefore, having no way to combat 
a lot of discrimination, at least the discrimination where you cannot prove 
the straightforward direct evidence of discrimination. That is much worse. 
Because if you do nothing, you are unlikely to make any serious headway on 
countering bias. 


Janet Halley discusses the limitations of intersectionality theory. 


MARIE MERCAT-BRUNS: With regards to intersectionality, I would like to come 
back to your article in the Halley and MacKinnon book on sexual harassment” 
and on a certain shared attitude about sexuality in the workplace. I often think 
that when you look at people who belong to several protected categories—I have 
seen this with age, having written my PhD thesis on aging and the law™®—it can 
be an interesting approach to take inspiration from intersectionality theories for 
a perception of the downsides of having distinct categories, or, on the contrary, to 
focus on the common ground between different situated groups. 

When I read about your views on eroticism in the workplace and how we 
should capitalize on it instead of crystallizing certain sex roles through theories 
of domination, it made me think that these approaches are similar: concerned 
with the issues and not the people or the categories. 

Intersectionality seems more focused on the negative side of distinct catego- 
ries, whereas the plight of some people should allow us to transcend these cat- 
egories or understand how they produce new categories drawing from different 
groups. Do you have anything to add about sexuality as an issue that transcends 
individuals who want to live and work without being labeled? 

JANET HALLEY: The way I understand this question: when I was writing about 
sexual orientation, one of the things that was most bothersome to me was the 
fact that we had segmented our political space of the discrimination order into 
blacks, into Latinos, into gays. We never asked ourselves whether white men 
ever get discriminated against—and there are places this happens—because 
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we developed these columns of thought: one of the words we should be using. 
They are like silos in a farm standing separate from the other. That’s not how 
life is. Life isn’t like that. You go to work one day and you feel like a woman, 
and you go to work another day and you never think about the fact you are 

a woman. There is a black guy there and he’s making the highest salary, and 
there is another black guy who can’t get a job. We discriminate against white 
men with equal employment in the United States. You're interesting if you are 
a women or a person of color, but if you are white guy, you have to be normal. 
If you are a white guy, you have to be normal in legal scholarship. 

I always thought that real justice that would require getting out of these 
columns, out of these silos and looking at the whole thing. I don’t think inter- 
sectionality goes quite far enough: it is about the intersections of the different 
subordinated groups: what about black women? Latino gays? But I want to 
get out of those vocabularies all together. I ask myself things like who in a 
particular workplace is, for instance, not being invited to the training ses- 
sion where you pick up a very useful skill. Do we let the janitor come and get 
that skill? No, we don’t; they are just janitors. That discrimination goes down 
as completely normal. We don't even look at that. It is a broad distributional 
question. 

MM-B: It is a class question? 

JH: It is simply off the agenda. It is not only a class question because some male 
distribution isnt uniform in that way either. So it is about trying to get France 
to examine the justice of distribution without being controlled by these iden- 
tity frames. Take them into account, but they are not the be-all and end-all: 
they don't do all the work for you. So, again and again, my articles end on 
who we get after identity. Can we go to an after identity phase and ask broader 
questions about justice? 

MM-B: So you refer to sexuality when the gender category gets in your way? Do 
you look at people’s sexuality and their present life situation? I often feel that the 
promotion of self-development tools and the search for “diverse sexuality” are a 
reaction to the heterosexual norm. 

JH: I think that the diverse sexuality piece of this is very, very important. I'm 
committed to the idea we all have diverse sexuality and some of us have 
diverse sexuality in the following form: fetishists. There is one thing we like, 
and we really like that one thing. I am into diverse sexualities but without the 
moral stance that it has to be diverse. You can be the same. One of the things 
I got disenchanted with was the gay supremacy that people got into. The idea 
that being gay was better. It is a bit like the cultural feminist idea that being a 
woman is better, and I don't think that. I think it is fine to be a man; I think it 
is fine to be straight. The identity thing ended up as a supremacy thing. That’s 
not my thing at all. 
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Julie Suk responds to the challenges of intersectionality. 


MARIE MERCAT-BRUNS: What do you think about intersectionality theory? Can 
we consider subgroups that are subject to discrimination (e.g. older workers with 
disabilities or minority women)? Can we promote the more positive ideas that 
we can find common ground or interests among groups to fight against their 
exclusion from the workforce? Maybe that’s diversity? 

JULIE SUK: Intersectionality refers to the notion that a person might be discrim- 
inated against on multiple grounds (e.g., race and sex). Your positive formula- 
tion is interesting because usually the problem with intersectionality is that a 
person who is discriminated against on multiple grounds has compounded 
disadvantage, but sometimes the tools for remedying one form of discrimina- 
tion may be at odds with remedying another form of discrimination. 

And adding to this complication is that, sometimes, multiple strategies for 
combating discrimination on one ground (e.g., race) may conflict with each 
other, and we have to choose in individual instances which strategy is more 
valuable, by reference to the normative underpinnings of equality law. The 
Ricci case** is a rich illustration of this conflict. 


Martha Minow raises the issue of sex and religious discrimination. 


MARIE MERCAT-BRUNS: Can we come to the question of the burqa, because it 
is a big debate in France? You have done extensive work on women and the law. 
This is a very sensitive issue in France, where feminists and others are wondering 
how to reconcile women’ rights and the promotion of religious beliefs. The issue 
seems to involve a certain image of women. 

MARTHA MINOW: It is very difficult to address this kind of question especially 
if you hold, as I do, that individual freedom is what matters. So I think the 
important question concerns how to create a context in which the individual 
woman could choose what to wear. And yet this question of individual choice 
may itself be impossible where there are group pressures and even threats. 

This is why the issue coming out of Turkey seems to be very, very dif- 
ficult. Prohibition of the head covering in a Turkish university even when 
there are women who want to cover is necessary, the Turkish Supreme 
Court and the European Court of Human Rights decided, to preserve the 
freedom for women who do not want to cover,” because if any are allowed 
to cover, then all will be subject to harassment or physical jeopardy. Hence, 
forbidding the headscarf in the Turkish university means something dif- 
ferent than it does in another context where the question of the protection 
of the right to cover is itself an expression of freedom. Context can matter 
enormously. 

In the United States, the issue has come up in the context of driver’s 
licenses. Can an individual get a driver's license without having her photo- 
graph taken showing her face? Actually, religious accommodations in the 
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United States for individuals have apparently increased rather than decreased 
due to heightened understandings of religious claims. Yet arguments against 
airport scans have less power in a context of heightened security concerns. 
As long as individuals are not treated differently in the face of the security 
concerns, greater intrusion on privacy can be justified. 

MM-B: It comes back to the neutral standpoint. 

MM: Yes, even privacy intrusions are more acceptable when they are across- the- 
board, not singling out members of one group; and of course, they are more 
acceptable when there is a compelling interest, an interest for public safety. 

But even when justified, privacy intrusions can be done sensitively. For 
example in airport security, I can understand that someone wearing a burqa 
might need to be searched. But the individual does not need to be forcibly 
disrobed in public; it could be done in a private setting. There are ways to 
accommodate all of these interests and not always at the sacrifice of the reli- 
gious expression. 

MM-B: Lets come back to the burqa and what it means for women in terms of 
representation and fostering stereotypes. Is the burqa a form of submission or 
oppression, given the fact you have to cover your face and hair? Is this the ques- 
tion being asked in the United States? 

MM: I have heard that some people are offended in Europe when a woman walks 
around covered in public. Some may have that view in the United States, but 
I think the more likely approach is to acknowledge diversity and recognize 
freedom of religious requires room for variation. Of course, what may affect 
one’s judgment about this is whether the dominant narrative or understand- 
ing of the wearing of the burqa is that the women are oppressed and that they 
are not choosing to dress that way. Then the question comes: hat must society 
provide to ensure choice? In this country, we have seen some daughters of 
assimilated Muslims choose to wear head coverings when they go to college, 
sometimes to the displeasure of their mothers. It may be a way of fitting into 

American multiculturalism, or dealing with risks of sexual harassment—and 
yet other Muslim women resist covering and argue that it is not required reli- 
giously, or that they do not want to follow the practice. These issues of girls’ 
and women’s dress are prompting difficult debates and even legal disputes in 
England as well as in France. 

MM-B: In France, schoolgirls who wear a burqa can be excluded, adding more 
oppression to a potential oppression. They become invisible in the public school 
system with no opportunity to promote their individual rights. So we also have 
to look at the effect of some of these norms that try to take into account the indi- 
vidual rights of these women. 

MM: I worry about that by being so stringent in refusing accommodation, the 
result may actually lead some Islamic families to keep their girls outside main- 
stream schools, with the result of more confinement, less freedom, and fewer 
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options. Coming back to the example of Ontario again, the same risk could 
happen: by excluding the Islamic arbitration program from public recogni- 
tion, the government may leave some women in very religious communities 
cut off from any access to dispute resolution—if these women cannot pay for a 
lawyer or gain access to court. 

It reminds me of difficulties arising with efforts to ban the practice of sati, 
the practice of having a wife immolated after her husband dies. It was banned 
and yet apparently still going on in some small towns.” Many human rights 
groups around the world have protested against this. But some nongovern- 
mental organizations working closely on the subject indicate that the ban is 
only a superficial and at times ineffectual response because it does not address 
the deeper question. The deeper question is not how this practice can hap- 
pen, but instead how could it seem to a woman that participating in a practice 
that takes her own life is a better option than continuing to live? What other 
opportunities for honor and meaning does the society offer the woman? The 
ban on sati does not itself create avenues for a woman to have better options 
in her life, other ways to be honored rather than by killing herself upon her 
husband's death. 

MM-B: This reminds me of the right-to-die issue and hospice care. Ultimately, it’s 
not about an individual right such as the right to die. Its not about choosing 
whether to end or prolong life, but about offering a person a better quality of life 
as he or she nears the end. Also, the relationships that the dying person had with 
the people around her or him seemed to be important in helping to make the 
“best” choice. 

MM: I have wondered about that kind of analogy as well. The question of 
“choice” at the end of life is exceedingly challenging. When our Supreme 
Court considered the question of physician-assisted suicide, I thought both 
sides were insufficiently in touch with the deep issues involved. Some people 
that said physician-assisted suicide was illegal as it devalued life; others people 
said it should be allowed to enhance self-determination. I was impressed by 
a third side: we need to make available to individuals sufficient access to pain 
reduction so that they can imagine a life without pain rather than thinking the 
only option is to die. The American Medical Association offered evidence that 
when patients have access to pain reduction, the number of people who want 
to die goes way down. 

MM-B: In what case was that? 

MM: Washington v. Glucksberg, 1997.5 


Comparative Perspectives 


Intersectionality theory points to three important avenues to be explored: under- 
standing what constitutes common ground in analyses of multiple discrimination 
in its various forms and their influence on the plaintiff ’s chances of winning a case; 


242 THE MULTIPLE GROUNDS OF DISCRIMINATION 


identifying the limitations of the logic of antidiscrimination law, as revealed by 
the theory; and bringing out certain issues relating to identity, which are often the 
sources of the discrimination. 

Multiple discrimination, meaning discrimination based on more than one dis- 
criminatory ground, can be best explained by referring to certain studies in par- 
ticular an article coauthored by Linda Krieger, which describes the distinctive 
features of this type of discrimination. In the article, the researchers found that in 
civil courts, plaintiffs alleging discrimination on the basis of more than one ground 
are less likely to win their case than those who invoke a single ground,” suppos- 
ing that the victims are even aware of the type of specific disadvantage they suf- 
fer from with multiple discrimination. Victims do not know how to enforce their 
rights in long, complex, and often costly procedures, due to their specific political, 
economic, and social situations, which are the causes or the consequences of the 
discrimination. 

The victim's situation does not necessarily reflect a multiplication of disadvan- 
tages; it may show a new and distinct form of discrimination brought on by the 
person's specific combination of protected characteristics. Krieger gives the exam- 
ple of an employer who hires black men or white women but not black women, 
due to stereotypes depicting black women as single mothers in poverty. 

The multiplication of grounds can affect litigation outcomes in two ways. The 
first, which Krieger calls “demographic intersectionality, refers to overlapping 
demographic characteristics that awaken specific prejudices among employers, 
jurors, attorneys, and judges. These biased perceptions of the plaintiff and the 
specific stereotypes associated with him or her may pervade the entire litigation 
process, making it more difficult to determine the source of the discrimination or 
its impact on the victim. As shown by Krieger, alleging multiple grounds of dis- 
crimination in the concluding arguments is sometimes perceived by judges as an 
implicit avowal of the weakness of the plaintiff’s case if it were based on a single 
ground.” 

The second possible effect is what Krieger calls “claim intersectionality.” It refers 
to the added difficulty of proving discrimination when several possible grounds 
are involved, making litigation strategy more complex. This is a very important 
issue with respect to the comparability of situations. For intersectional claims, 
showing a difference in treatment in comparison to advantaged individuals can 
be problematic. This additional difficulty is reflected in the fact that in the United 
States, white women win more cases than black men, and black men win more 
cases than black women. 

European case law has also addressed cases of multiple discrimination, even if 
they were not labelled as such. In the Kücükdeveci case,” the plaintiff, who was laid 
off, had been working for her employer for ten years. However, in accordance with 
the German civil code, in determining her notice period, seven of the years she 
worked were not taken into account because she was under twenty-five at the time. 
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The German labor court requested a preliminary ruling from the CJEU regarding 
age discrimination, but the case also points to a difference of treatment due to the 
employee's Turkish origin. Entering employment at a young age is characteristic 
of certain low-skilled, Turkish immigrant communities, especially women, who 
can encounter difficulties in finding new work or advancing professionally. The 
case also implicitly shows that in terms of strategy, it was probably better to claim 
the single ground of age or to claim the ground of age rather than origin, even if 
more recent European case law indicates some hope for taking a multiple-ground 
approach. In the Odar case,** the CJEU considered both age and disability dis- 
crimination, although it only found discrimination based on disability. 

Intersectionality also comes up in the Coleman case,’ in which the court found 
that Coleman had suffered discrimination by association as the caregiver for her 
disabled child. Her employer had approved flexible working arrangements for par- 
ents of nondisabled children but rejected Coleman's similar request, arguing that 
her decision to care for her disabled child, as a single mother, was partly to blame 
for the disadvantages she experienced at work. So the grounds of both disability 
and family status were at play in this situation. 

European** and American®’ research has been devoted to intersectionality, 
but, according to Dagmar Schiek,** multiple grounds do not make it easier to 
handle the legal issue of proving intersecting grounds of discrimination. It is better 
to reduce the number of criteria to a minimal number covering the main grounds 
of race, gender, and disability, she explains, since the other motives are often asso- 
ciated with one of these three “nodes.” Age, health, and pregnancy are associated 
with disability (and gender, too, for pregnancy); sexual orientation and sex in gen- 
eral (whether biological or as a social construct) are encompassed by gender; and 
origin, nationality, physical appearance, and surname can be grouped with race. 
This approach would make intersecting grounds more transparent: grouped with 
the main ground, they would help to reveal and prove the discrimination. In cases 
like Kiictikdeveci, where the main source of discrimination was not age—a mere 
secondary issue next to ethnic origin or gender—redirecting attention to the main 
discrimination node can be salutary. A European ruling acknowledged the com- 
bined disadvantages of age and sex in Brachner, a case involving old-age pension 
entitlements.” The court recognized that excluding minimum pensions from a 
special increase in pensions could constitute indirect discrimination, since women 
were significantly more likely than men to be the recipients of these minimum 
pensions. 

Other European research focuses on specific grounds.. Isabelle Carles’s study 
aimed to assess the reach of race antidiscrimination laws from a gender perspec- 
tive (Germany, Bulgaria, Spain, France, the United Kingdom, and Sweden). The 
question was whether women use law in the same way as men when faced with 
racial discrimination, due to different perceptions of law and diverse experiences 
of discrimination. An analysis of the complaint files and interviews with victims 
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and lawyers showed that social relationships between sex, class, and ethnic origin 
influence the perception of racial discrimination and the institutional handling 
of complaints. Studies show that black women who are subject to discrimination 
tend to claim race discrimination rather than sex. At the EU level and in national 
law, there is very little visibility as to the relevance of gender in the treatment of 
race discrimination claims: a coherent set of statistics on the sex of race discrimi- 
nation victims is lacking. More efficient institutional monitoring of these specific 
scenarios of multiple discrimination is needed to address social concerns. 

In France, some litigation can be qualified as “intersectional” in the sense that 
several grounds are possible, such as origin and religion, trade union association 
and sex,” race and physical appearance, and age, health, and disability. However, 
multiple discrimination grounds, the simultaneous consideration of groups of 
characteristics, and how they can be reconciled in various employment environ- 
ments are issues that are more likely to be addressed by diversity provisions and 
collective bargaining agreements. In France as in the United States, litigation is 
generally restricted to a single ground, even if a 2012 decision relating to physical 
appearance and sex uses the combination of these two grounds to refer to a third 
characteristic: gender. 

Another case, in 2011,%+ seems to bring the question of intersectionality to 
the fore: it is the story of a woman from Cape Verde, illegally residing in France, 
who was hired by a French couple for childcare and housework. After the cou- 
ple separated, she continued to be employed by both parents, while lodging in a 
maid’s room in the father’s residence. Nine years later, her employment was ter- 
minated and she was asked to vacate this accommodation. She contested her ille- 
gal employment conditions and unfair dismissal before the labor court (Conseil 
de prud’hommes). The Cour de Cassation upheld the decision of the Paris Court 
of Appeal, stating that a comparison of situations with other employees was not 
required to show evidence of discrimination. The Court of Appeal had acknowl- 
edged that the couple had exploited the plaintiff’s predicament, resulting in a 
negation of her legal and contractual rights and putting her at a disadvantage in 
comparison to domestic workers benefiting from the protection of employment 
law, and resulting in indirect discrimination on the basis of origin. 

This decision is essential for several reasons: first, it reveals the special pre- 
dicament of a certain number of illegal immigrant women. They suffer multiple 
disadvantages due to their sex, illegal status, and employment as domestic work- 
ers dependent on their employer for both income and housing. The subtle rea- 
soning followed by the Cour de Cassation overcame the obstacles preventing 
these women from claiming their rights, due to the intersectionality of multiple 
grounds of discrimination. The first obstacle, comparability of situations, was 
simply bypassed by the court. The court considered that “a comparison of situ- 
ations with other employees was not essential to establishing discrimination.” 
This is a main difficulty of intersectionality, as Krieger observed: people suffer- 
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ing from several sources of discrimination are not in a comparable situation with 
people who have only one protected characteristic (sex, origin, or age). A woman 
of foreign origin cannot simply compare her situation to other women or other 
foreigners, but only to other women who are also of foreign origin. In this case, 
the plaintiff was also an illegal resident and a domestic worker. Another strategy 
was required to show discrimination. The court stated, as it had in previous rul- 
ings,” that a lack of comparability does not remove the discrimination or cause it 
to cease to exist. Comparability is not the sine qua non for finding discrimination; 
it is one modus operandi the plaintiff can use to “present facts indicating the exis- 
tence of discrimination . . . the existence of a discrimination does not necessarily 
imply a comparison with other workers.” Interestingly, the CJEU drew the same 
conclusion regarding the lack of comparability and pregnancy discrimination,” 
although EU law emphasizes the need for a comparator, as the CJEU reiterated 
in the Römer decision. The Cour de Cassation seems to be taking the CJEU’s 
pragmatic approach in attempting to ensure the “effectiveness” of EU antidiscrimi- 
nation law.’ 

In the case of the household employee from Cape Verde, the Cour de Cassa- 
tion then implicitly circumvented the difficulty of recognizing the special vulner- 
ability of people suffering from different factors of exclusion. It approached the 
issue from a different perspective, one that does not require comparability from 
the outset: indirect discrimination based on origin. The plaintiff’s illegal status, a 
seemingly neutral characteristic creating a particular vulnerability, was the cause 
for the aggravated act of discrimination, qualified by the court as “manifest” In 
so doing, the court targeted systemic discrimination against illegal residents on 
the grounds of their origin. This state of nonentitlement increases their risk of 
discrimination. The court added, “Mr. X and Mrs. Y took advantage of Mrs. Z’s 
undocumented status as a foreigner in France without worker's rights, putting 
her at complete disadvantage compared with local workers sheltered by employ- 
ment law.” The discrimination is therefore generated not only by unfavorable dif- 
ferences in treatment based on origin but also the employee's lack of recourse to 
law. The psychological hold generated by this situation is characteristic and can be 
observed in intersectionality cases outside of the employment sphere.’®° 

The court overcame the barrier of the presumed lack of employment rights 
held by illegal workers, referring to workers who “benefit from employment law” 
and are not at a “total” disadvantage. In the same way that antidiscrimination law 
applies to recruitment practices prior to hiring and to hypothetical discrimination 
with no specific victim, it can be enforced in situations beyond the scope of an 
employment contract. 

Not only does intersectionality theory bring to light the limitations of the logic 
of antidiscrimination law and its silos of protected groups, it also calls into question 
our ideas of the identity of the person protected by antidiscrimination law. Inter- 
sectionality also paves the way to better understanding of Judith Butler's notion 
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of identity as “performance?>* Grounds of discrimination can be understood in 
two ways: rigid, unchanging sources of discrimination to be suffered, as they are 
traditionally seen, or the consequences of the choices made by individuals with 
protected characteristics regarding the way that they express those characteristics. 
For example, what clothing, hairstyles, or accents can be chosen by minorities and 
tolerated in the workplace? What degree of autonomy does the employee have in 
asserting or minimizing his or her differences? Intersectionality theory is a way 
to grasp the close relationship between a conception of identity as performance, 
ensuring a certain respect of the worker’s liberties, and the vulnerability caused by 
exclusion that antidiscrimination law aims to eliminate.>® 


APPENDIX 


The appendix first includes the links to the complete official biographies of the academics 
interviewed. Moreover, for a deeper understanding of the insights offered by these Ameri- 
can scholars on employment antidiscrimination law, it is worthwhile to hear, in their words, 
how and why some of them became involved in antidiscrimination law.’ 


LINKS TO COMPLETE BIOGRAPHIES 
Ruth Colker: 
http://moritzlaw.osu.edu/faculty/professor/ruth-colker/ 
and her blog: http://moritzlaw.osu.edu/sites/colker2/ 
Frank Dobbin: 
http://scholar.harvard.edu/dobbin 
Chai Feldblum: 
http://www.eeoc.gov/eeoc/feldblum.cfm 
Richard Ford: 
https://law.stanford.edu/directory/richard-thompson-ford/ 
Janet Halley: 
http://www.law.harvard.edu/faculty/directory/10356/Halley 
Christine Jolls: 
http://www.law.yale.edu/faculty/CJolls.htm 
Linda Krieger: 
https://www.law.hawaii.edu/personnel/krieger/linda 
Martha Minow: 
http://hls.harvard.edu/faculty/directory/10589/Minow 
David Oppenheimer: 
https://www.law.berkeley.edu/php-programs/faculty/facultyProfile.php?facID=135 
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Devah Pager: 
http://sociology.fas.harvard.edu/people/devah-pager 
Robert Post: 
http://www.law.yale.edu/faculty/RPost.htm 
Vicki Schultz: 
http://www.law.yale.edu/faculty/VSchultz.htm 
Reva Siegel: 
http://www.law.yale.edu/faculty/RSiegel.htm 
Susan Sturm: 
http://www.law.columbia.edu/fac/Susan_Sturm 
Julie Suk: 
http://www.cardozo.yu.edu/directory/julie-c-suk 


PERSONAL NARRATIVES 


Some scholars have chosen to share a personal narrative of their research or involvement 
in antidiscrimination law. 


RUTH COLKER 


I started out by working in the Civil Rights Division of the Department of Justice. I taught at 
Tulane University Law School. I met Martha Kegel? and worked as a volunteer mainly in gay 
rights law pre-Bowers time.} I received an outstanding service award for having won a class 
action race discrimination lawsuit against the State of Georgia. I wrote to William Bradford, 
Assistant Attorney General in charge of civil rights, to donate the prize money to a project 
for the protection of the right to sexual privacy. I then won a Louisiana Attorney of the Year 
award for my work defending the rights of people with AIDS, based on the Rehabilitation 
Act, the law in force before the Americans with Disabilities Act (ADA) of 1990. Scott Burris, 
an expert in the issue of AIDS and law, opened my eyes to the limits of this old disabilities 
law. I talked to Chai Feldblum about the limits of the concept of disability and how it should 
introduce the AIDS question. In 1992 I had my first child, and I joined the faculty at the 
University of Pittsburgh School of Law teaching a course in disability discrimination fol- 
lowing the enactment of the new ADA law in 1992. Chai Feldblum, who had helped to draft 
the act sent me her materials and I then wrote my own materials and published them. I 
continued my volunteer work defending people with disabilities and people suffering from 
AIDS and in the area of abortion rights. In 1997, I joined the faculty at Ohio State and be- 
came interested in the primary education for children with disabilities, following the birth 
of my second child in 1997, who has a disability. I ultimately sued on my own school district 
successfully so that my child could receive the auxiliary aids he needed to follow classroom 
instruction. Based on my experience and empirical research on the experience of others, I 
wrote a book about the limitations of the special education laws. 


FRANK DOBBIN 


Tve taught sociology at Harvard since 2003, and before that taught at Princeton for fifteen 
years. I did my undergraduate degree in sociology at Oberlin College, and my PhD at Stan- 
ford. At Stanford I began to study corporate equal opportunity programs when John Meyer, 
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Dick Scott, and Ann Swidler asked me to join a project on due process protections in organi- 
zations. My graduate student collaborator on that project was Laurie Edelman,‘ and she and I 
traveled around the San Francisco Bay Area interviewing personnel directors on the origins, 
and structures, or their due process procedures for workers. Those procedures guaranteed 
that workers had an internal venue for airing complaints about treatment at work, and we 
discovered that most of them had been implemented as part of an effort to uncover, and 
prevent, discrimination on the part of managers that contravened U.S. fair employment laws. 

I had grown up in a household where the civil rights, anti-war, and feminist movements 
were part of daily life. We discussed these movements around the dinner table, and went to 
demonstrations in Boston (I grew up in a suburb), New York, and Washington. Boston itself 
underwent a contentious school desegregation program while I was growing up in a nearly 
all-white suburb, which I watched with great interest at close hand. Having seen the heyday 
of the civil rights movement as a small child, what really sparked my interest in the effects 
of the movement was the seeming disappearance of visible political action. By the end of 
the 1970s, the marches, the protests, and the urban conflagrations that had characterized the 
1960s were all but gone. The struggle continued as school districts and workplaces sought to 
desegregate, but it had nearly vanished from the public political arena. 

Throughout my career I’ve been interested in how the civil rights and feminist movements 
have been institutionalized: brought into organizations and transformed into bureaucratic 
procedures and corporate cultures. In 2009 I published a book, Inventing Equal Opportu- 
nity (Princeton University Press) that charts the history of the civil rights movement within 
the firm. And with my colleague Alexandra Kalev, and several current graduate students, I 
continue to study the effects of equal opportunity and diversity programs on the workforce. 


RICHARD FORD 


I went to law school in the 1980 and early 90s—the height of ideological conflict in law 
schools and at Harvard in particular. Students and faculty split into camps and I found 
Critical Legal Studies especially compelling, both because I shared the general left political 
outlook, because I had studied critical social theory in college, and most of all, because I 
thought the “crits” were the most honest and realistic about the nature of law and legal deci- 
sion making. Whereas most approaches to law tried to make it seem as if legal decisions 
were principled and consistent, CLS frankly admitted that a lot of legal decision-making in- 
volved highly contested political questions and the law reflected ideological struggle—just 
as legislative and policy decisions reflected the political struggles of elected officials. My big 
influences at Harvard were Duncan Kennedy and Jerry Frug. 

My study took two distinct paths: one, I wanted to learn to apply “fancy” continental so- 
cial theory to legal questions and, two, I was very interested in urban issues: the development 
of cities as what you might call machines of capital formation and accretion, housing pat- 
terns, the sorting of labor, residential segregation, cultural production, etc. These diverged 
and came together in many ways—sometimes I did policy analysis (I worked on housing 
policy issues for the city of Cambridge) and other times I worked on jurisprudence. They 
came together in work on the ideological and material effects of territorial boundaries—a 
set of ideas I developed in several articles in my early career as a law professor. 

I was always interested in issues of race, but unsatisfied with the way they were usually 
addressed in law. In particular, I disliked the identity politics that was all the rage in the ’80s 
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and ’90s—with its emphasis on emotion and subjectivity, its ideology of authenticity and 
narrow focus on individual injuries to dignity and status. But I also didn't trust the typical 
left alternative: class analysis that sought to describe the racial questions as nothing more 
than symptoms of class struggle. So I address race issues somewhat orthogonally, by look- 
ing at the systemic effects of legal rules on racial segregation in my work on local govern- 
ment, cities and territory. This allowed me to avoid a direct conflict with identity politics 
while developing a subtle critique of it. 

My encounters with Janet Halley—my dear friend and former colleague at Stanford— 
inspired me to take on identity politics more directly. Janet’s work had evolved from am- 
bivalently but centrally feminist and gay rights advocacy to a much more skeptical and 
critical relation to these identity movements—to the point that she eventually would ad- 
vocate “taking a break” from feminism.’ As she was developing these ideas, I was working 
on a similar critique of identity politics and multiculturalism which eventually became my 
first scholarly monograph—Racial Culture: A Critique. Writing Racial Culture was cathartic 
and let me drop a lot of ideological dogma and break a lot of taboos. Writing the book was 
an important turning point in my work, because for the first time I put critical analysis 
first and ideology second. I also decided to write in more accessible and less jargony style 
and discovered—as George Orwell had argued—that trying to say something in the most 
straightforward and accessible way possible forces one away from obfuscation and bullshit. 
As a result a lot of ideological dogma that I had either never examined or avoided challeng- 
ing out of solidarity had to go. Ultimately I decided it was okay to make arguments that 
might be called “conservative” if that was where my analysis led me. As a result, I wrote a 
book that was more ideologically eclectic and contrarian than I had intended. 

My next book was written for a popular audience. My goal was to bring the insights of 
critical legal theory to what I thought had become an impoverished discussion of racial 
justice in the United States. 

The Race Card‘ was the result—another ideologically contrarian book, but again, one 
I think presses the most important critical insights to the hilt: the premise underlying my 
entire analysis there is that racial injustice is largely the result of deeply imbedded systemic 
and structural inequities—not simply a matter a of bigots acting with animus. I’ve contin- 
ued to write in this vein, drawing on the CLS critique of rights in two new books soon to 
be published: Rights Gone Wrong: How Law Corrupts the Struggle for Equality and Universal 
Rights Down to Earth—which deals with the international human rights movement.’ 

Iam currently working on several projects, one of which is a transnational overview of 
antidiscrimination law. Pm working with David Oppenheimer from U.C. Berkeley to create 
an online course on equality law, which will include videotaped interviews from various ex- 
perts from around the world and taped lectures on antidiscrimination concepts. The course 
will be taught at Stanford and Berkeley in 2015 and we hope to offer it to other schools 
worldwide shortly thereafter. 


JANET HALLEY 


MM-B: How has queer theory’ inspired your work on law and power? For Europeans, it can 
be interesting to understand how legal theory can draw from other disciplines, sometimes 
in a very pragmatic way. 
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JH: Let me say a couple of words how I experience the connection between queer theory 
and legal studies. 


I came into legal studies having been trained in literary criticism. I got a PhD in English 
literature and while I was in literary studies we began to see the rise of queer theory in 
American thought generally. 

Later on I went to law school and eventually decided I would be a legal academic. While 
I was in law school, long before I thought of becoming a law professor, there was a decision 
of the Supreme Court called Bowers v. Hardwick? that held that it was perfectly constitu- 
tional and not a violation of anyone’s rights for a state to prohibit and to criminalize same- 
sex sodomy. I was strongly affiliated at that time with the gay rights bar. We were wanting 
to expand the rights of homosexuals and it was horrible living under Bowers v. Hardwick; it 
was a terrible decision. It was really a low point in the jurisprudence of the Supreme Court 
and many of us dedicated ourselves to getting it reversed. 

The first thing that happened, though, was that lower courts started expanding it. The 
courts began to say: well, you can prohibit the conduct so you can also not hire people in 
the workplace who are likely to commit the conduct; the greater deprivation of rights in- 
cludes the lesser. Now that’s a move from conduct to identity and that expansion of Bowers 
v. Hardwick. In a way, the criminalization of sodomy was narrow: who is really going to get 
punished for committing sodomy? The police are never going to see you doing it, right? But 
you do need a job and so the courts were making Bowers much more expansive. 

Where I came in was trying to understand the conduct/identity relationship. What 
was the relationship of an act to an identity? And as it happens, the French philosopher 
Michel Foucault gave me the key in his book The History of Sexuality, Volume I. Foucault 
helped me to understand how slippery and contingent the relationship between conduct 
and identity was. 

I came in as a law professor still trying to do gay rights—my stance was, we need rights— 
but I was also dedicated to doing it using French critical theory. I wrote a whole bunch of 
articles on Hardwick; then Congress passed the “don't ask, don’t tell policy” that said that 
you could be kicked out of the military if you showed a propensity to engage in same-sex 
conduct and created this whole semiotic system in the military, construing troops’ behavior 
to detect manifestations of a propensity. So I came in analyzing these contraptions through 
the tools that were given to me by Foucault. The result was my book Don’t: A Reader's Guide 
to the Military’s Antigay Policy. 

The thing that really astonished me was that, as I worked my way into these arguments, 
the rights claims weren't watertight; you could not find absolute decisive rights claims that 
everybody had to accept. The rights I thought we needed were not logically built into the 
law. I continually found a gap, a hole, a place where there needed to be a political move, 
there needed to be an alliance; there need to be some kind of decision on behalf of the judge 
or the legislator. 

Our Constitution and our rights regime didn’t mandate those rights; they just made 
them possible and that was just a severe surprise to me to see that and that made me un- 
derstand how contingent legal rights are on politics. I had my loss of faith moment. ‘That's 
when I turned from being a rights person to becoming a member of the critical legal studies 
movement which understands law as a contingent social network of practices rather than as 
a mandatory normative order. 
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So it was a process for me I had to move through these stages; first critical social and 
discursive theory was necessary and then the critical theory about law was necessary. I hope 
that was a clear answer. 


DAVID OPPENHEIMER 


I can't remember when I didn't want to be a civil rights lawyer. I grew up during the height 
of the Civil Rights movement, and the most heroic people of that time were ministers and 
lawyers. I knew I wasn't going to be a minister, so that left lawyer, and while I drifted from 
the path briefly from time to time, and taught high school before going to law school, I 
always returned to it. 

When I graduated from law school (Harvard) I thought I'd open my own civil rights 
office in Berkeley or Oakland, California. But good luck kept getting in the way. First I was 
offered a clerkship with Rose Bird, the Chief Justice of the California Supreme Court (and 
a very courageous woman). Then I went to work for the California state agency that pros- 
ecuted civil rights cases, where I tried lots of cases. Then I was invited to design and direct a 
discrimination law clinic at Berkeley Law. I've been an academic ever since. 

Ive been teaching employment discrimination law, and then comparative anti-discrim- 
ination law, for over twenty-five years now. For several years I also consulted on anti-dis- 
crimination cases, and I still sit on the legal committee of the Northern California ACLU, 
but as my administrative and scholarly work has increased, I’ve mostly given up any prac- 
tice. (Though I’ve kept up my bar membership in case a really righteous case comes along.) 

Most of my writing now is on comparative anti-discrimination law, including the first 
American casebook in the field, which was published by Foundation in 2012, titled Com- 
parative Equality and Anti-Discrimination Law. Working with two U.S. coauthors and five 
contributing authors from Europe has broadened my vision, and Td like to think our work 
on equality has helped many of our students enter the field as advocates and scholars. As to 
the value of studying comparative equality, I hope it helps us all get a little closer to Gandhi's 
talisman: 


Whenever you are in doubt, or when the self becomes too much with you, apply the 
following test. Recall the face of the poorest and the weakest man [woman] whom 
you may have seen, and ask yourself, if the step you contemplate is going to be of 
any use to him [her]. Will he [she] gain anything by it? Will it restore him [her] to 
a control over his [her] own life and destiny? In other words, will it lead to swaraj 
[freedom] for the hungry and spiritually starving millions? Then you will find your 
doubts and your self melt away. 


DEVAH PAGER 


I was born and raised on the island of Hawaii, a multiethnic community that boasts the 
title as the only American state which, in terms of its racial and ethnic composition, is a 
“majority minority.’ Hawaii has the highest rate of intermarriage in the United States, and, 
likewise, there is a tremendous amount of interpersonal mingling among subgroups. It was 
not until I arrived in Los Angeles for college that I witnessed the tremendous social and 
spatial segregation characteristic of most American cities. While UCLA was nestled in the 
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western hills, close to the homes of glamorous movie stars, just twenty minutes south and 
east were areas of concentrated poverty where Latino and African American communi- 
ties were concentrated. The four years I spent in Los Angeles provided an education far 
beyond the classroom; it was here that my interest in racial inequality and discrimination 
first began. 

In 1995, I was awarded a Rotary Ambassadorial Scholarship to pursue a master’s degree 
in Sociology at the University of Cape Town in South Africa. During this year, I conducted 
research on post-apartheid education reform in a black township outside of Cape Town. 
The eighteen months I spent in South Africa during this critical period of transition (one 
year after the end of apartheid) provided an opportunity to witness the upheaval of deeply 
racialized institutions of social and political power. This formative experience abroad gave 
me new perspective on the issues facing American society, challenging me to consider both 
the unique and the universal in struggles of racial conflict. 

In graduate school at the University of Wisconsin-Madison, I returned to a focus on 
racial inequality in the United States. But this time a new institution came to my atten- 
tion. The incarceration rate in the United States had been growing steadily since the early 
19708, with its effects disproportionately felt by African American men. Nearly one in 
three young black men will spend time in prison by their early thirties. I wanted to under- 
stand the implications of this significant institutional intervention. In particular, I wanted 
to understand how the experience of incarceration affected subsequent employment op- 
portunities, and how race interacted with criminal background in shaping employment 
trajectories. To study this question, I adopted an experimental approach to study hiring 
discrimination on the basis of race and criminal record. I hired young men to pose as job 
seekers and sent them all over the city—with matched resumes reflecting identical levels 
of education and work experience—to apply for real, low-wage jobs. The results were stag- 
gering. Those with criminal records were only half as likely to receive a callback or job offer 
relative to those with clean records. But even more surprising, a black candidate with a 
clean record fared no better than a white applicant who reported just having been released 
from prison. In the minds of these employers, being black seemed equivalent to having a 
felony conviction. 

After completing my dissertation, I was awarded a Fulbright grant to spend the year in 
Paris. There I conducted research on the French criminal justice system, examining how the 
concentration of immigrants and their descendants in certain areas shaped the severity of 
punishment. France is a highly centralized country and it is often assumed that state-level 
bureaucracies like the criminal justice system function similarly irrespective of geography. 
By contrast, I found that the severity of punishment—rates of pretrial detention, convic- 
tions, and length of sentences—varied significantly across local areas, even after controlling 
for crime rates. The strongest predictor of this variation was the percentage of North Afri- 
can immigrants. This ecological analysis did not allow me to directly test mechanisms, and 
can only be considered suggestive of an underlying causal relationship. The difficulties of 
studying race in France leave one to wonder whether the absence of racial statistics reduces 
racial inequality or simply makes it harder to document. 

At the end of that year I returned to the United States, teaching at Northwestern for two 
years and Princeton for nine years before moving to Harvard. During that time I resumed 
my experimental work on hiring discrimination in New York City. Once again, despite the 
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larger and more cosmopolitan context, we see similar rates of discrimination. The experi- 
mental method has been helpful in communicating the ongoing problems of discrimina- 
tion because it produces clear and easy to interpret results. I continue to use these methods, 
in addition to seeking out complementary strategies for studying discrimination and its 
longer term consequences both for job seekers and employers. 


REVA SIEGEL 


Professor Reva Siegel is Nicholas deB. Katzenbach Professor at Yale University. Professor 
Siegel’s writing draws on legal history to explore questions of law and inequality and to 
analyze how courts interact with representative government and popular movements in 
interpreting the constitution. Professor Siegel is a member of the American Academy of 
Arts and Sciences and an honorary fellow of the American Society for Legal History, and 
serves on the board of the American Constitution Society and on the General Council 
of the International Society of Public Law. In our interview, Siegel described the focus of 
her work. 


RS: One distinguishing feature of my work on inequality law is that I bring legal histori- 
cal background to the problem. I look at the way in which law deals with inequality 
dynamically, that is to say, in history over time. I am very much interested in processes 
of contestation, modification, and adaptation of regimes of status inequality. This is the 
framework in which I did much of my early work on the dynamic I call “preservation 
through transformation.” 


In that body of work, I sought to understand how persisting forms of group status in- 
equality persist long after the society prohibits discrimination on the basis of race or sex. 
That was my own historical situation when I came into the legal academy: the society had 
prohibited race and sex discrimination and yet pervasive forms of social stratification along 
lines of race and sex persisted. I was fascinated by the coexistence of those two social facts. 
I became interested in looking at the development of inequality law in the past as a way of 
thinking about the logic of equality law in the present. I looked in the nineteenth century at 
how the abolition of slavery was followed by a Jim Crow regime of racial apartheid: a legal 
order that prohibited slavery and yet sanctioned new social arrangements that preserved 
the secondary position of African Americans in the United States.” 

I also considered how the nation eliminated many of the old marital status rules for 
women and ended the disenfranchisement of women, and how women’s social exclusion 
from politics and employment persisted through other social practices, often with the as- 
sistance of law. 

Through this process of reflection on the past, I began to explore how status conflict over 
equality law can modernize the ways a society legitimates continuing forms of inequality. 

The claim is not that nothing changes. The claim is not that all is equally bad, but rather 
only and more modestly that it is possible for much to change and fundamental forms of 
social stratification to persist in new forms. Looking to the past, we can see that law guar- 
anteeing equality can play a role in rationalizing persisting inequality. The question is, what 
is the relationship? How might this dynamic persist in the present? It is a critical inquiry 
that forces us to ask whether laws guaranteeing equality break with the past, or whether the 
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enforcement of equality laws might preserve, and legitimate in new forms, parts of the past 
we claim to repudiate. 

In the past, I have looked at that question as a way to explore the law of domestic vio- 
lence, the law of harassment, and the law of marital property. And throughout my career 
questions of this kind have shaped the way I look at the evolution of equal protection doc- 
trine concerning race in the United States.” Recently, I have carried these concerns with 
preservation through transformation into a recently published article that analyzes de- 
mands for religious liberty exemptions from laws governing women’s health (in the areas of 
abortion, contraception, and assisted reproduction) and from laws guaranteeing equality to 
LGBT persons (in marriage and employment).” 


JULIE SUK 


Julie C. Suk is a Professor of Law at the Benjamin N. Cardozo School of Law- Yeshiva Uni- 
versity in New York City, where she teaches comparative law, employment law, and civil 
procedure. She has been a visiting professor at the Harvard Law School, the University of 
Chicago Law School, and UCLA School of Law, and held research fellowships at Princeton 
University and the European University Institute. In our interview, Suk described her pro- 
fessional path. 


js: Larrived at law school in 2000 with two experiences that shaped my interest in compara- 
tive antidiscrimination law. First, I had begun doctoral work at Oxford in 1997 in political 
theory, focusing on normative debates about the cultural rights of minority groups. I had 
arrived as an American in the United Kingdom shortly after the racist murder of a young 
black teenager, Stephen Lawrence. The suspects were acquitted, after which the Home 
Secretary launched a public inquiry that eventually concluded that the police had been 
“institutionally racist.” The Stephen Lawrence Report, as it was known, included 70 reform 
recommendations to address institutional racism, not only in the police, but also in a wide 
range of public institutions. Although there were many analogues to the Stephen Lawrence 
case in the United States, the British state’s response of opening up a national conversation 
about the subtle forms of discrimination known as “institutional racism” seemed novel. 
Years later, I returned to the U.S.-U.K. comparison on race relations in my article, “Antidis- 
crimination Law in the Administrative State” (University of Illinois Law Review)."* 


Second, I had studied English, American, and French literature as an undergraduate in 
the 1990s, having traveled to Paris to learn about the Négritude movement of the 1930s and 
its parallels to the Harlem Renaissance in the United States. I was struck by the different 
historical trajectories of the concept of race-blindness® in the two societies, as well as the 
emerging public consciousness in France of the problem of racial discrimination through- 
out the 1990s. After I became a law professor, I wrote several articles comparing French and 
American approaches to race discrimination: “Equal by Comparison: Unsettling Assump- 
tions of Antidiscrimination Law” (American Journal of Comparative Law, 2007), “Discrimi- 
nation at Will: Job Security Protections and Equal Employment Opportunity in Conflict” 
(Stanford Law Review, 2007)," and “Procedural Path Dependence: Discrimination and the 
Civil-Criminal Divide” (Washington University Law Review, 2008).” 

I came to the study of U.S. antidiscrimination law with the critical theoretical per- 
spectives generated by comparison. On the one hand, the United States is often seen as 
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the global pioneer of antidiscrimination law; it was only after 2000 that many European 
countries passed laws against discrimination due to EU directives adopted in that year, and 
created administrative agencies to enforce antidiscrimination law. At the same time, these 
countries had other legal mechanisms for promoting equality, which have had mixed effects 
on minorities and women. My scholarship has focused on race and gender inequality and 
the solutions offered by law and public policy in different national context. Differences, 
however small, in constitutional tradition, institutional design, class structure, the history 
of religious and ethnic conflict, and social movements, can shape how law and public policy 
can protect or promote equality, and sometimes undermine it. At Yale Law School, I learned 
constitutional antidiscrimination law from Reva Siegel and Kenji Yoshino, the American 
civil justice system from Judith Resnik, and comparative law from Jim Whitman. These 
experiences put me on the path of trying to highlight the parts of a legal regime that may 
seem natural to its inhabitants, but turn out not to be universal, and in fact uniquely good 
or bad, when considered in global perspective. 

This method deepened my appreciation for the wide range of institutional, political, and 
social factors that contribute to, and undermine, the pursuit of equality. In this vein, my 
research is now focusing on the interaction between laws prohibiting sex discrimination, on 
the one hand, and social welfare policies that protect the rights of mothers in the workplace, 
on the other hand, as manifested in my article, “Are Gender Stereotypes Bad for Women?” 
(Columbia Law Review, 2010). My more recent work examines the puzzle of gender and 
race quotas in several constitutional orders in Europe and Latin America.” U.S. antidis- 
crimination law regards quotas as discrimination; but several other constitutional democ- 
racies are reconciling quotas with antidiscrimination law, and embracing them as necessary 
to legitimize democratic equality. The purpose of my work is to show how the success and 
failures of antidiscrimination law depend on background conditions that vary across legal 
cultures, such as the role of the state in providing social welfare, regulating businesses, pro- 
hibiting offensive speech, and promoting shared ideas of the good life. Viewing American 
equality in comparison with European approaches, particularly those arising from strong 
republican state traditions like the French, can develop a new language for critiquing the 
current impasse in U.S. antidiscrimination law, without fully embracing European concep- 
tions of equality. 
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tion: U.S. Airways, Inc. v. Barnett, 535 U.S. 391, 122 S.Ct. 1516, 152 L.Ed.2d, 257: “Undue hard- 
ship means that the accommodation would be too difficult or too expensive to provide, 
in light of the employer's size, financial resources, and the needs of the business.” See also 
Samuel Bagenstos, Rational discrimination, Accommodation and the politics of (disability) 
rights, 89 Va. L. REV. 825 (2003). 

268. Ruth Colker, The Americans with Disabilities Act: A Windfall for Defendants, Harv. 
C.R.-C.L. L. REV. 99, 100 (1999). 

269. See Chai Feldblum et al., The ADA Amendments Act of 2008, 13 TEX. J. C.L. & C.R., 
187 (2008). 

270. Art. 5 of Directive 2000/78/EC: 


Reasonable accommodation for disabled persons: In order to guarantee compliance with the 
principle of equal treatment in relation to persons with disabilities, reasonable accommodation 
shall be provided. This means that employers shall take appropriate measures, where needed in 
a particular case, to enable a person with a disability to have access to, participate in, or advance 
in employment, or to undergo training, unless such measures would impose a disproportion- 
ate burden on the employer. This burden shall not be disproportionate when it is sufficiently 
remedied by measures existing within the framework of the disability policy of the Member 
State concerned. 


271. CODE DU TRAVAIL [LABOR Cope] art. L.5213-6 provides that to guarantee the 
respect of equal treatment with regard to people with disabilities, the employer must take 
the appropriate measures, according to the needs in a concrete situation, to allow the work- 
ers mentioned in art. L.5212-13 to be employed or keep their employment reflecting their 
qualifications, to perform their work, progress, or gain access to training if needed. These 
measures are taken except if they involve in their implementation an undue burden which 
is disproportionate, despite of the financial support provided by art. L.5213-10 to compen- 
sate all or part of the designated expense. The refusal to take these measures can constitute 
discrimination according to § 1 of art. L.1133-2. The Defender of Rights (French equality 
body—see supra Chapter 2) has recommended an amendment in the bill pending on class 
action (supra note 140), which would include adding reasonable accommodation as a form 
of discrimination by modifying art. 1 of Law No. 2008-496 of May 27, 2008 on discrimina- 
tion; see Opinion of Defender of Rights No. 15-23 (October 28, 2015). This would expand 
the scope of reasonable accommodation outside of employment (housing, contract law, 
goods and services). 

272. Most cases that apply the notion of “appropriate measures” have been decided by 
the Conseil d’État, not the Cour de Cassation. 

273. CE, July 11, 2012, No. 347703 on appropriate measures taken for a judge; in the 
private sector, Labor Court of Nantes, Apr. 22, 2010, No. 09/00440, case followed by the 
HALDE (in which an employee was dismissed on the basis of her disability after the occu- 
pational physician suggested an accommodation of work time following sick leave; the 
employer was fined €42,000, of which €33,000 were in damages); see also CPH Nimes, 
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Dec. 13, 2010 (in which an employer took disciplinary measures against a person with a 
disability who had requested accommodation, but the occupational physician suggested 
that the employer refuse to accommodate, based on allegations of an undue burden for the 
workshop; the employer lost the case and was ordered to pay €15,000 in damages). 

274. See also the HALDE decision for refusing to accommodate an applicant for a job 
as salesman after confirmation by the occupational physician that the candidate is quali- 
fied with accommodation. The application was rejected based on the justification that the 
applicant no longer fit the job profile. The HALDE proved that this was a pretext to avoid 
accommodation and constitutes discrimination, according to CoDE DU TRAVAIL [LABOR 
Cope] art 5213-6: Decision No. 2009-128 of Apr. 27, 2009. 

275. Francis Kessler, Droit européen, handicap et intégration a lemploi, RDSS 806 (2011). 
See on the EU concept of disability, Case C-13/045, Chacon Navas v. Eurest Colectividades, 
July 11, 2006, RDSS 75 (2007), note Augustin Boujeka. 

276. See Sandra Fredman, Disability Equality: A Challenge to the Existing 
Anti-Discrimination Paradigm? in DISABILITY RIGHTS IN EUROPE; FROM THEORY TO PRAC- 
TICE 199-203 (Anna Lawson & Caroline Gooding eds., 2005). 

277. See CASES, MATERIALS AND TEXT ON NATIONAL, SUPRANATIONAL AND INTERNA- 
TIONAL NONDISCRIMINATION LAW 631 (Dagmar Schiek et al. eds., 2007); Lisa Waddington 
& Aart Hendriks, The Expanding Concept of Employment Discrimination in Europe: From 
Direct and Indirect Discrimination to Reasonable Accommodation Discrimination, INT. J. 
Comp. LAB. L. IND. REL. 403-27 (2002). 

278. Olivier De Schutter, Reasonable Accommodations and Positive Obligations in the 
European Convention of Human Rights, in DISABILITY RIGHTS IN EUROPE; FROM THEORY 
TO PRACTICE 35-63 (Anna Lawson & Caroline Gooding eds., 2005). 

279. United Kingdom, Disability Discrimination Act de 1995, s. 3A(2); Ireland, Employ- 
ment Equality Act 1998, s. 16, and Equal Status Act 2000, s. 4; Sweden, Disability Discrimi- 
nation Act, s. 6. 

280. Case C-335/11, Ring v. Dansk (2013) and on the need to reasonably accommodate 
someone affected by obesity. National courts must decide whether obesity amounts to a dis- 
ability in the particular circumstances of a case where the worker's obesity caused reduced 
mobility or other medical conditions. If an obese worker is disabled, then the employer 
would have to make “reasonable accommodation” to allow that person to “have access to, 
participate in or advance in employment.” Case C-354/13, Fag og Arbejde (FOA), acting on 
behalf of Kaltoft v. Kommunernes Landsforening (KL) (Dec. 18, 2014). 

281. Case C-312/11, Commission v. Italy, 2013 E.C.R. I-ooo. 

282. Bernadette Pélissier, Lobligation de reclassement, I RECUEIL DALLOZ 399 (1998). For 
the worker with a disability that is recognized officially (as a handicap, a word still used in 
France), other obligations prior to reassignment, such as retraining, can be required outside 
of reasonable accommodation: Cass. soc., Feb. 17, 2010, No. 08-45476. 

283. See Cass. soc., Jan. 31, 2007, No. 05-42855. 

284. Pélissier, supra note 282. 

285. Cass. soc., Mar. 24, 2010, No. 09-40339; Cass. soc., Mar. 21, 2012, No. 10-12068; 
Cass. soc., July 9, 2008, No. 07-41318; Cass. soc., Jan. 26, 2011, No. 09-43193; Cass. soc., Feb. 
17, 2010, No. 08—43725; Cass. soc., Feb. 20, 2013, No. 11-26793. 

286. See Cass. soc., Feb. 6, 2001, RJS 2001, No. 433; Cass. soc., Oct. 12, 2011, No. 10-18038. 
See also when Court considers dismissal without just cause when the right procedure is not 
followed, Cass. soc., Dec. 5 2012, No. 11-17913 

287. CODE DU TRAVAIL [LABOR Cope] art. L.1132-4; some authors suggest that if the 
employer does not provide the necessary readjustment, the dismissal is not only without 
just cause, but it is null and void, according to the prohibition of discrimination in CODE 
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DU TRAVAIL [LABOR Cope] art. L.1132. See JEAN PELISSIER ET AL., LES GRANDS ARRÊTS DU 
DROIT DU TRAVAIL 367 (2008); but some cases maintain that the dismissal is without cause, 
Cass soc., May 21, 2008, No. 07-41277. 

288. Cass. soc., May 21, 2008, No. 07-41380; see recently, Cass. soc., Jan. 7, 2015, No. 
10-27105; Cass. soc., Oct. 15, 2014, No. 13-16113. 

289. Cass. soc., Jan. 28, 2010, No. 08-42616. 

290. Cass. soc., Mar. 30, 2011, No. 09-71542. 

291. CODE DU TRAVAIL [LABOR Cope] art. L.1133-2. 

292. Serge Frossard, Les contextes de lobligation de reclassement, DR. Soc. 963 (2010). 

293. Pélissier, supra note 282, at 400-01; see also Cass. soc., Feb. 16, 1999, No. 96-45394. 

294. Labor Court CPH Nimes, Dec. 13, 2010. 

295. On the positive side, if the occupational physician certifies the state of disability, and 
if the employer does not follow the procedure required to show that dismissal is unavoid- 
able, after two medical examinations and no work adjustment possible, the violation of this 
formality could constitute discrimination, Cass. soc., Feb. 16, 1999, No. 96-45394. See Marie 
Mercat-Bruns, Les contours de la discrimination professionnelle en raison de létat de santé a 
la lumière du droit américain, 11 LES CAHIERS DE DR. DE LA SANTÉ 16 (2010). 

296. See Mathilde Caron & Pierre-Yves Verkindt, Inaptitude, invalidité, handicap: 
Pimage du “manque” en droit social, RDSS 862 (2011) (to illustrate “the inadequacy in labor 
law, one must imagine being at the center of a triangle with angles named disability, handi- 
cap and inability”); see also Cass. soc., Jan. 25, 2011, No. 09- 42766; Cass. soc., Feb. 15, 2011, 
No. 09-43172; Cass. soc., Apr. 28, 2011, No. 09-70845. 

297. Frédéric Tallier, Lévaluation du handicap et de laptitude a lemploi, RDSS 821(2011): 


The term employability is increasingly used but remains controversial. Like the term disability, 
people tend to take advantage of the vagueness of the concept to define it as they choose. Em- 
ployability refers to a person’s capability of obtaining and maintaining employment: in other 
words, it means that the person can demonstrate the skills required to perform the job duties. 
This is a multidimensional concept that varies according to level of training, whether prior to 
employment or on-the-job, work experience, time away from a job, functional abilities, social 
and family environment, and the adaptability of the person and his/her environment. 


298. Cass. soc., Feb. 6 2008, No. 06-44413; this implies that the employee accepts the 
work adjustment, Cass. soc., Feb. 20 2008, No. 06-44867. 

299. Caron & Verkindt, supra note 296 (“The centrality of the concept of inadequacy is 
at the heart of welfare schemes and reflect the idea of need”). 

300. Id. 

301. Cass. soc., Oct. 6, 2015, No. 13-26052 (it is difficult to prove discrimination after dis- 
missal of a worker who is put on disability and who also contends discrimination based on 
union membership). 

302. Cass. soc., Apr. 9, 2008, No. 07-40356 (physical disability without a possible work 
adjustment does not constitute a specific cause of dismissal). 

303. Cass. soc., Jan. 13, 1998, No. 95-44301; Cass. soc., July 3, 2001, No. 99-41738. 

304. Cass. soc., Feb. 20, 2008, No. 06-44712; Court of Appeals Paris, Sept. 7, 2010, No. 
So7/07628 (declaring null and void the dismissal of a worker based on the disruptive effect 
that her absence had on the work team, given that this effect and the need to replace the 
worker were not proven); see also Cass. soc., Sept. 16, 2009, No. 08-41879 (finding that the 
dismissal of a sick worker whose absence is disruptive to the work in the department cannot 
be justified seventeen months after the position has been filled by a replacement). 

305. Cass. soc., Jan. 9, 2007, No. 05-43962. Indirect discrimination based on health sta- 
tus was also found in a more recent case in which an employer imposed an interview with 
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employees after their absence from work, regardless of the cause of that absence, Cass. soc., 
Feb.12, 2013, No. 11-27689. 

306. Pierre Verge & Dominic Roux, Personnes handicapées: l'obligation daccommodement 
raisonnable selon le droit international et le droit canadien, DR. Soc. 965 (2010): this notion 
in Canadian law is closer to a global concept of the person and discrimination as an 
infringement of dignity. 

307. See the work of Amartya Sen cited by Philippe Pédrot, Handicap, aptitude a lemploi 
et vulnérabilité, RDSS 791 (2011) (“With the aging of people with disabilities, the increase in 
long-term care, and the tightening of the labor market, the idea is to integrate in our legal 
thinking the notion of ‘capabilities’ coined by Nobel prize economist Amartya Sen, to allow 
people with disabilities to effectively exercise their right to citizenship”). Through the idea of 
capability, the vindication of individual rights is not determined by resources or assets but 
based on the freedom people really have in choosing the life they value. Equality of income 
can leave behind great inequalities in our ability to act. An individual with a disability cannot 
act in the same way as a person without a disability. Level of education, work environment, 
capacity for resilience are the parameters which influence his/her action. Principles of justice, 
based on capabilities, stem from the idea of varying needs of individuals according to their 
ability to benefit from their resources. Amartya Sen considers the freedom of choice as an 
integral part of well-being. “Capability reflects the freedom of an individual to choose between 
different ways of living”: AMARTYA SEN, ETHIQUE, ECONOMIE ET AUTRES ESSAIS 189 (1993). 

308. The idea is not to identify the potential of an individual to act to compensate 
incapacity but to identify his or her potential to respect the freedom of each person as a 
source of dignity. See also Martha Nussbaum and her philosophy of “care,” also inspired by 
Amartya Sen’s work, and how the French law of 2005 reflects this way of thinking; Pédrot, 
supra note 307. 

309. Nussbaum suggests that the capabilities approach can justify a core of human enti- 
tlements that should be respected and implemented by the governments of all nations, as a 
bare minimum of what respect for human dignity requires. She identifies a list of “central 
human capabilities” (including life; bodily health; bodily integrity; senses, imagination and 
thought; emotions; practical reason; affiliation; and control over one’s political and material 
environment), arguing that all of them are implicit in the idea of a life worthy of dignity. The 
approach uses the idea of a threshold level of each capability, beneath which it is held that 
truly human functioning is not available to citizens. See MARTHA NUSSBAUM, FRONTIERS 
OF JUSTICE 70 (2006). 

310. See Sophie Fantoni-Quinton et al., Un avenir pour la santé au travail sans “aptitude 
périodique” est possible, 48 JCP S 10, 11 (2011) (showing the limits of the mechanism focused 
on medically certified disability). 

311. Cass. soc., Oct. 8, 2014, No. 13-11789. 

312. Sexual harassment can even be reconceptualized in the workplace as a form of dis- 
parate impact discrimination; see the excellent work of L. Camille Hebert, The Disparate 
Impact of Sexual Harassment: Does Motive Matter? 53 U. Kan. L. REV. 341 (2005). 

313. See generally Marie Mercat-Bruns, Harcélement sexuel au travail en France: entre 
rupture et continuité, in LA LOI ET LE GENRE 201 (Stéphanie Hennette-Vauchez et al. eds, 
2014) [hereinafter Mercat-Bruns, Harcèlement sexuel]. See also Loic Lerouge & Camille 
Hebert, The Law of Workplace Harassment of the United States, France, and the European 
Union: Comparative Analysis After the Adoption of France’s New Sexual Harassment Law, 35 
Comp. LAB. L. & Pory J. 93 (2013). 

314. Rogers v. EEOC, 454 F.2d 234 (CAs 1971), cert. denied, 406 U.S. 957 (1972) which 
involved a Hispanic and was apparently the first case to recognize a cause of action based 
on a discriminatory environment. 
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315. See for example, the Supreme Court case Meritor Savings Bank v. Vinson, 477 U.S. 
57 (1986), and the EEOC regulations, 45 Fed. Reg. 74676 (1980), mentioned in the case to 
consider that hostile environment harassment violates Title VII antidiscrimination law as 
sex discrimination. 

316. Oncale v. Sundowner Offshore Services, 523 U.S. 75 (1998); Vance v. Ball State Univ. 
570 US. ___(2013). 

317. The harassment becomes severe and pervasive, See Harris v. Forklift Systems Inc, 
510 U.S. 17 (1993). 

318. See, for example, infra note 339, where Cass. soc., Oct. 19, 2011, No. 09-72672, is 
explained. 

319. For a European comparison of sexual harassment, see Sophie Robin- Olivier et al., 
Le harcèlement sexuel: droit italien, droit anglais, droit espagnol, 5 Rev. Dr. TRAVAIL 353 
(2013). 

320. The Constitutional Court decided the criminal code definition of sexual harassment 
was not precise enough (CC, May 4, 2012, No. 2012-240); see Béatrice Lapérou-Scheneider, 
Léclipse du harcèlement sexuel, 7/8 Dr. soc. 714 (2012). The new definition of sexual harass- 
ment applies to criminal and labor law and is more expansive: see Law 2012-954 of Aug. 6, 
2012; CODE PENAL [PENAL CODE] art. 222-33.I and CODE DU TRAVAIL [LABOR CODE] art. 
L.1153-1, defining sexual harassment as the act of repeatedly subjecting a person to unwel- 
come verbal or physical conduct of a sexual nature that either compromises the victim's 
dignity through its degrading or humiliating nature or that creates an intimidating, hostile 
or offensive situation for the victim (“II.: is assimilated as sexual harassment, even nonre- 
peated acts, using all forms of strong pressure to obtain, in a real or apparent way, acts of 
sexual nature, regardless of the fact this is to benefit the author of the acts or a third party”). 
See the guidelines of the Minister of Justice of Aug. 7, 2012 (circulaire CRIM 2012 -15 / E8) 
explaining what the definition covers and how to implement the law. 

321. The European definition covers verbal harassment and does not imply a request for 
sexual favors. Curiously, sexist comments were not sufficient to characterize sexual harass- 
ment justifying dismissal of the perpetrator before the new law of 2012 (Cass. soc., Feb. 27, 
1992, No. 91—41057). 

322. Before the 2012 law, case law was already covering situations outside of quid pro 
quo harassment to obtain sexual favors (Cass. soc., Nov. 14, 2007, No. 06-45.263), even 
though these situations of sexual favors do exist: see Cass. soc., Mar. 3, 2009, No. 07- 4082; 
Court of Appeals Paris, Oct. 6, 1995 (involving a manager who promised to promote an 
intern in exchange for sexual favors); Cass. soc., Sept. 24, 2008 (involving a manager who 
tried to kiss an underage coworker in the workplace and made repeated attempts to accom- 
pany her home, triggering anxiety and depression). 

323. For a case of harassment of a journalist during her maternity leave, see Cass. soc., 
Mar. 3, 2015, No. 13-23521. 

324. Cass. soc., Oct. 25, 2007, No. 06-41806 (involving a company manager who used 
inappropriate language and behavior toward an employee who informed the union rep- 
resentatives and filed complaints with the human resources department and the local 
police); Cass. soc., Feb. 9, 2010, No. 08-44632 (involving the dismissal of an employee 
who had offended his female colleagues and an intern by sending them inappropriate mes- 
sages and inviting them to see pornographic films on his computer); Cass. soc., Dec. 15, 
2009, No. 08-44848 (involving an employee’s inappropriate behavior and language despite 
objections from female employees who found it offensive); Cass. soc., Oct. 11, 2006, No. 
04-45719. The employer is liable for sexual harassment when he ignores a complaint of 
sexual assault from one of his employees in a fixed term contract, see Cass. soc., May 6, 
2015, No. 13-24261. However, the employer has no liability if the complaint of the employee 
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concerns only nostalgic text messages from her boss, the rejected lover, Cass. soc., Sept. 23, 
2015, No. 14-17143. 

325. See Rikki Holtmaat, Sexual Harassment and Harassment on the Ground of Sex in 
EU Law: A Conceptual Clarification, 2 Eur. GENDER EQUALITY L. REV. 4 (2011) (observing 
that there are forms of sexual harassment that are not linked to sex, but to sexuality as a 
way of abusing power, and showing a possible causal relationship between sexual harass- 
ment and inequality, in cases of abuse based on an employee’s homosexuality or religion, 
for example). 

326. See Reva B. Siegel, Introduction: A Short History of Sexual Harassment, in DIREC- 
TIONS IN SEXUAL HARASSMENT L. 1 (Reva B. Siegel & Catharine A. MacKinnon eds., 2003); 
Catharine A. MacKinnon, Afterword, in DIRECTIONS IN SEXUAL HARASSMENT L. 672 (2003). 

327. See William N. Eskridge, Jr., Theories of Harassment “Because of Sex,” in DIREC- 
TIONS IN SEXUAL HARASSMENT LAW 155 (2003); Katherine M. Franke, Whats Wrong with 
Sexual Harassment, in DIRECTIONS IN SEXUAL HARASSMENT LAW 169 (2003); Janet Hal- 
ley, Sexuality Harassment, in DIRECTIONS IN SEXUAL HARASSMENT Law 182 (2003); Mark 
Spindelman, Discriminating Pleasures, cited, in DIRECTIONS IN SEXUAL HARASSMENT LAW 
201 (2003); see also Marie Mercat-Bruns, La doctrine américaine sur les discriminations 
et le genre: dialogue entre la critique du droit et la pratique? 2 Juris.Rev. CRIT. 93 (2011); 
Mercat-Bruns, Harcélement sexuel, supra note 313, at 201. 

328. See Barnes v. Costle, 561 F. 2d 983, 990 (DC Cir. 1977). 

329. Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986). 

330. Vicki Schultz, Telling Stories About Women and Work: Judicial Interpretation of Sex 
Segregation in the Workplace in Title VII Cases Raising the Lack of Interest Argument, 103 
Harv. L. REV. 1749, 1832 (1990); see also Vicki Schultz, The Sanitized Workplace, 112 YALE 
L. J. 2063 (2003). 

331. Comparative studies between U.S. and European legal frameworks already existed: 
see Abigail Saguy, Employment Discrimination or Sexual Violence? Defining Sexual Harass- 
ment in American and French Law, 34 LAW & Soc’y REV. 1091 (2000); Gabrielle S. Friedman 
& James Q. Whitman, The European Transformation of Harassment Law: Discrimination 
versus Dignity, 9 COLUM. J. Eur. L. 241 (2003); see generally KATHRIN ZIPPEL, THE POLITICS 
OF SEXUAL HARASSMENT: A COMPARATIVE STUDY OF THE UNITED STATES, THE EUROPEAN 
UNION, AND GERMANY (2006). 

332. The institutional environment and the type of company and job can increase the 
risk of sexual harassment, which can be combined with other sources of vulnerability, such 
as religion or origin. See Holtmaat, supra note 325, at 9. 

333. Cass. soc., Mar., 11 2015, No. 13-18603 (some cases condemn the employer for moral 
harassment and sexual harassment when moral harassment from other workers is triggered by 
rumors of complaint to employer who did not respect rules of confidentiality). 

334. Neither the EU directives nor French law (CODE DU TRAVAIL [LABOR CODE] arts. 
L.1153 and L.1132-1) refer to an abuse of authority. Instead, they use a hostile environment as 
a basis for assessment, although the definition refers to a hostile situation, not environment. 
See the EEOC’s guidelines. 

335. Journal Officiel of Aug. 7, 2012. 

336. This decision of the Constitutional Council interrupted all criminal suits that 
were pending. The criminal sanction is two years of imprisonment and a fine of €30,000, 
increased to three years of imprisonment and a fine of €45,000 if the offender has abused 
his or her authority or targeted a victim who is fifteen years of age or whose particular 
vulnerability, due to age, illness, infirmity, physical or mental deficiency, or pregnancy, 
is apparent or known to the offender. These increased sanctions also apply if the victim's 
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particular vulnerability or subordination is due to economic or social status and is apparent 
or known to the offender or an accomplice. 

337. A parallel can be drawn with the development of the concept of privacy in fam- 
ily law to protect the immunity of couples in domestic violence cases and thwart plans to 
incriminate the abuser. 

338. Recently Cass. soc., Jan. 28, 2014, No. 12-20497 (an older worker sexually harassing 
a young intern). 

339. Cass. soc., Oct. 19, 2011, No. 09-72672: 


Considering on the one hand, the employee had used sexual explicit language with two female 
colleagues in his messages on MSN sent outside of office hours and outside of the office between 
noon and 1:30 PM, because he worked from 3 PM to 11 PM or during events organized after 
work, and on the other hand, that he had, during work time, made inappropriate comments to 
another female employee about her physical appearance and had followed a third female col- 
league into the bathroom, the Court of Appeals decided that the initial facts were part of the 
personal life of the male employee and hence could not constitute a breach in the performance 
of the contract and that the second series of facts were not sufficient to constitute acts of sexual 
harassment. By adopting this line of argument, despite the fact that his verbal comments of a 
sexual nature and his inappropriate attitude towards female employees, with whom the con- 
cerned employee interacts because of his work, are not part of his personal life, the Court of 
Appeals has violated the cited rules... 


See also Cass.soc., Jan. 11, 2012, No. 10-12930. In addition, Cass. soc., Mar. 3, 2009, No. 
07-44082 (demonstrating the same trend in case law, in a case in which sexual harassment 
in a person's private life causes a disability at work, also constituting moral harassment); for 
prior case law in which privacy is used as a defense for the alleged harasser, see Cass. soc., 
Nov. 30, 2005, No. 04-13877. 

340. Cass. soc., Feb. 3, 2010, No. 08-44019 (the employer cannot justify the lack of pre- 
ventive measures because the harasser resigns). 

341. The attitude of the victim of moral harassment cannot limit the responsiblity of 
harasser, Cass. Crim., May 27, 2015, No. 1481489; Cass. soc., May 13, 2015, No. 14-10854. It is 
only if the employee knows the acts are untrue that the employer can argue bad faith, Cass. 
soc., June 10, 2015, Nos. 14-13338 and 13-25554. 

342. The Court reminds the finder of fact that he or she must consider all the facts 
together, (the humiliation and mistreatment) which contribute to presume harassment is 
present: see recently Cass soc., Sept. 24, 2014, No. 13-12073; Cass. soc., Apr. 30, 2009, No. 
07-43219; Cass. soc., Jan. 25, 2011, No. 09-42766; this includes what is called managerial 
harassment, Cass. soc., Nov. 10, 2009, No. 07-45321 (“methods of management adopted by 
supervisor if, directed against one specific employee, involve repeated acts which constitute 
or have the effect of deteriorating working conditions to the point of violating the rights of 
the person, his dignity, his physical and mental state or compromise his career”). 

343. Law 2008-496 of May 27, 2008 introduced harassment as a form of discrimination 
(CODE DU TRAVAIL [LABOR Copr] art. L.1132-1). However the Defender of Rights (Opin- 
ion of Defender of Rights, No. 15-23, Oct. 28, 2015) recommends introducing more clearly 
in the law of 2008 (amendment to art. 1) that harassment based on discrimination can be 
linked to an isolated act (no repetition need like moral harassment). Introduction in the 
pending bill on class action: see supra note 140. 

344. See Cass. soc., Oct. 19, 2011, No. 09-68272 (involving moral harassment commit- 
ted by a third party exercising an authority, in fact, over employees); see also Cass. soc. 1er, 
Mar. 1, 2011, No. 09-69616; Cass. soc., Feb. 3, 2010, No. 08-40144. 
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345. See one of the first cases on environmental sexual harassment since the law of 2012: 
Cass. soc, Feb. 18, 2014, No. 12-17557 (proof of sexual harassment through witnesses of 
sexually explicit remarks, and the Court reminds us that the employer must protect workers 
for health reasons from sexual harassment; there is no need to communicate complaints to 
presumed harasser). 

346. Except it is linked to a prohibited ground; if that is the case, one act is sufficient 
because it is qualified as discriminatory harassment. 

347. Cass. soc., June 21, 2006, No. 05-43914. 

348. See Lauren B. Edelman et al., The Endogeneity of Legal Regulation: Grievance Pro- 
cedures as Rational Myth, 105 Am. J. SOCIOLOGY 406-54 (1999). 

349. DOBBIN, supra note 187, at 213. 

350. Burlington Industries v. Ellerth, 118 S. Ct 1998, 2263. 

351. Cass. soc., May 21, 2014, No. 13-12666; Marie Mercat-Bruns, Enquéte interne, 
atteinte a la vie privée et obligation de sécurité, 9 Rev. Dr. TRAVAIL 554 (2014). 

352. Cass. soc., Nov. 19, 2014, No. 13-17729. The Cour de cassation has recently applied a 
lower standard in its scrutiny of the employer's obligation to protect the health and security 
of employees, Cass. soc. Nov. 25 2015 No. 14-24444. 

353. It all depends on how dignity is defined: is it a subjective or an objective standard? 
Who decides? What is the implicit norm in the workplace? See DUNCAN KENNEDY, SEXY 
DRESSING ETC. (1995). In France, dignity can often be linked to vulnerability, and it begs the 
question of agency linked to harassment. See Kathryn Abrams, Subordination and Agency in 
Sexual Harassment Law, in DIRECTIONS IN SEXUAL HARASSMENT Law 111 (Reva B. Siegel & 
Catharine A. MacKinnon eds., 2003). The Court has also recently distinguished damages 
linked to moral harassment from those linked to discrimination based on maternity: see 
Cass. soc., March 3, 2015, No. 13-23521. 

354. Susanne Baer, Dignity or Equality? Responses to Workplace Harassment in Euro- 
pean, German, and U.S Law, in DIRECTIONS IN SEXUAL HARASSMENT Law 595 (Reva B. 
Siegel & Catharine A. MacKinnon eds., 2003). 


5. THE MULTIPLE GROUNDS OF DISCRIMINATION 


1. European Convention on Human Rights art. 14 uses the term notably to indicate this 
nonexhaustivity. 

2. Despite numerous prohibited grounds in France, most discrimination litigation in 
France is based on union membership, a more traditional and legitimate ground in labor 
law. The supreme court has stated that violations of union rights are not systematically 
discriminatory acts: see Cass. soc., Oct. 8, 2014, No. 13-16720. See Marie Mercat-Bruns & 
Emmanuelle Boussard Verrecchia, Appartenance syndicale, sexe, âge et inégalités: vers une 
reconnaissance de la discrimination systémique? 11 Rev. Dr. Travail 660 (2015). 

3. Prohibited grounds in federal law can be different from the prohibited grounds in 
each state (which may be more numerous). 

4. See two more recent studies of French employment discrimination case law for the Min- 
istry of Justice: EVELYN SERVERIN & FREDERIC GUIOMARD, DES REVENDICATIONS DES SALA- 
RIES EN MATIÈRE DE DISCRIMINATIONS ET D’EGALITE: LES ENSEIGNEMENTS D’UN ÉCHANTILLON 
D ARRETS EXTRAIT DE LA BASE JURICA (2007-2010) (2013); BERNARD Bossu, LES DISCRIMI- 
NATIONS DANS LES RELATIONS DE TRAVAIL DEVANT LES COURS D’APPEL: LA REALISATION CON- 
TENTIEUSE D’UN DROIT FONDAMENTAL (2014). For another study on the implementation of 
discrimination law, see MARIE MERCAT-BRUNS & JEREMY PERELMAN (EDS.), LES JURIDICTIONS 
ET LES INSTANCES PUBLIQUES DANS LA MISE EN OEUVRE DU PRINCIPE DE NON-DISCRIMINATION: 
PERSPECTIVES PLURIDISCIPLINAIRES ET COMPAREES (forthcoming 2016). 


NOTES 311 


5. Marie Mercat-Bruns, La personne au prisme des discriminations indirectes, 37 RECUEIL 
DALLOZ 2475 (2013). 

6. Marie Mercat-Bruns, Les discriminations multiples et lidentité au travail au croisement 
des questions dégalité et de libertés, 1 REV. DR. TRAVAIL 28 (2015) [hereinafter Mercat-Bruns, 
Les discriminations multiples et identité au travail]. 

7. Even if, in the United States, the fight against sex discrimination also helped the 
fight against race discrimination. See generally SERENA MAYERI, REASONING FROM RACE: 
FEMINISM, LAW AND CIVIL RIGHTS REVOLUTION (2011) [hereinafter MAYERI, REASON- 
ING FROM Race]; Marie Mercat-Bruns, La discrimination professionnelle fondée sur le 
sexe aux Etats-Unis: une notion juridique sous tension, 28 TRAVAIL GENRE SOCIETE 63 
(2012) [hereinafter Mercat-Bruns, La discrimination professionnelle fondée sur le sexe aux 
Etats-Unis]. 

8. Which does not signify that the use of ethnoracial statistics was not contested in the 
United States as early as 1954, with the segregation of schools. See Reva B. Siegel, Equality 
Talk: Antisubordination and Anticlassification Values in Constitutional Struggles over Brown, 
117 Harv. L. REv. 1470, 1471 (2004). 

9. Now, Treaty on the Functioning of the European Union [TFEU] art. 157. 

10. See United States v. Carolene Prods. Co., 304 U.S. 144, 153 n.4 (1938). 

u. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) (referring to the idea of diversity 
for the first time). 

12. The Federalist Society is a group of conservatives and libertarians seeking to reform 
the American judiciary system to adhere to an originalist interpretation of the U.S. Consti- 
tution, placing emphasis on the original intent of those who drafted the law. 

13. Act No. 2008-496 of May 27, 2008, art. 2 (introducing several measures for adapting 
to community antidiscrimination law). 

14. Applicable to differences in treatment based on age. 

15. See generally MICHAEL J. KLARMAN, FROM JIM Crow TO CIvit RIGHTS: THE SUPREME 
COURT AND THE STRUGGLE FOR RACIAL EQUALITY (2004). See also MICHELLE ALEXANDER, 
THE NEw Jim Crow: Mass INCARCERATION IN THE AGE OF COLORBLINDNESS (2012). 

16. And in the representative bodies of listed companies (Act No. 2011-103 of Jan. 27, 
2011, on the balanced representation of women and men on boards of directors and super- 
visory boards and workplace equality). See also Law of 2014 on real equality (Loi 2014-873 
du 4 août 2014 (pour l'égalité réelle entre les femmes et les hommes)), which extends the parity 
rule in the public sector, supra Chapter 4. 

17. Robert C. Post & Reva B. Siegel, Legislative Constitutionalism and Section Five Power: 
Policentric Interpretation of the Family and Medical Leave Act, 112 YALE L.J. 1943 (2003). 

18. See supra the developments in Chapter 2, “Models of Equality? 

19. The article has since been published. Reva B. Siegel, From Colorblindness to Anti- 
balkanization: An Emerging Ground of Decision in Race Equality Cases, 120 YALE L. J. 
1278 (2011). 

20. See supra Chapter 1, “I. The Origins of Antidiscrimination Law,’ David Oppen- 
heimer interview, and Chapter 4, “I. The Strengths and Limitations of Disparate Impact 
Discrimination,’ Robert Post interview, on Supreme Court cases with regard to race and 
equal protection. 

21. University of Texas Southwestern Medical Center v. Nassar, 133 S. Ct. 2517 (2013). 

22. Vance v. Ball State University, 570 U.S.____ (2013). 

23. Since the Vance case, a plaintiff must now show that an individual committing 
harassment had the ability to take a tangible employment action against the plaintiff in 
order for that individual to be considered a “supervisor” in the context of a hostile work 
environment claim. After the Nassar case related to retaliation under Title VII, an employee 
must now demonstrate that retaliatory motivation was the but-for cause of an adverse 
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employment action and not simply a motivating factor. In other words, the plaintiff must 
prove that the unlawful retaliation would not have occurred in the absence of the alleged 
wrongful action of the employer. 

24. See Reva Siegel’s observations in Chapter 2 describing these different conceptions of 
equality through constitutional case law. 

25. See MAYERI, REASONING FROM RACE, supra note 7 (examining the influence of sex 
discrimination case law on racial discrimination case law, in particular in disparate impact 
cases). 

26. On the reasons why the United States has not yet achieved a postracial society, see 
generally JoHN A. POWELL, RACING TO JUSTICE: TRANSFORMING OUR CONCEPTIONS OF 
SELF AND OTHER TO BUILD AN INCLUSIVE SOCIETY (2012). 

27. This repression of discrimination first began in the United States in response to 
“smoking gun’ evidence in the form of discriminatory comments that reveal the proximity 
of an act of discrimination. In Europe, see C-54/07, Centrum voor gelijkheid van kansen en 
voor racismebestrijding v. Firma Feryn, 2008 E.C.R. I-5187. The many recent decisions in 
France deal more frequently with incitement to racial hatred or racist statements; see, e.g., 
Cass. crim., June 19, 2001, JCP 2002, II; Cass. crim., June 7, 2011, No. 10-85.179. 

28. See Slack v. Havens, 522 F.2d 1091 (1975) (“Colored folks .. . clean better”). See also 
Ash v. Tyson Foods, 546 U.S. 454 (2006) (discussing the significance of the use of comments, 
names, or expressions conveying stereotyped images). The case involved the use of the term 
boy without any reference to color. The court found this sufficient, from a legal point of 
view, to establish discriminatory intent: Ash, 546 U.S. at 556 (“Although it is true the dis- 
puted word will not always be evidence of racial animus, it does not follow that the term, 
standing alone, is always benign. The speakers meaning may depend on various factors 
including context, inflection, tone of voice, local custom, and historical usage”). 

29. See supra Chapter 1 and Chapter 4. 

30. It must be understood that European Union law, in principle, does not distinguish 
between discrimination grounds: see Directive 2000/78. This is not the case in the United 
States, where a series of different legal regimes exists; see infra sections on the grounds of 
age and disability. 

31. Compare the fierce debates on affirmative action with those on the Americans with 
Disabilities Act (see infra Chapter 5, “VI. Disability and Age Discrimination,’ and Chapter 5, 
“IV. Discrimination on the Basis of Family Status,on the statutes and case law on discrimi- 
nation based on sex, pregnancy, and age). 

32. See the guidelines on collecting race data since 2000, U.S. Census Bureau, http:// 
www.census.gov/topics/population/race.html. 

33. See the essay by Jack M. Balkin & Reva B. Siegel, Principles, Practices, and Social 
Movements, 154 U. Pa. L. REV. 927, 937-38 (2006) (relating that racial data collection was 
not always authorized in the United States either) (“During the 1950s and 1960s, however, 
the civil rights movement was quite wary of government collection of racial data, viewing 
it as a practice likely to entrench segregation. After Brown, the Supreme Court [suggested 
that] government collection of racial data—for example, [the compulsory designation of 
race] on ballots—either manifested or stimulated racial prejudice, and therefore violated the 
antidiscrimination principle”) See Anderson v. Martin, 375 U.S. 399, 402 (1963), and Tancil v. 
Woolls, 379 U.S. 19 (1964) (confirming the lower court decision from Hamm v. Virginia State 
Bd. of Elections, 230 ESupp. 156, 158 (E.D. Va. 1964) invalidating laws that separated voting 
and property records based on race, but upholding a law requiring that divorce decrees des- 
ignate the race of the divorcees). See also Whitus v. Georgia, 385 U.S. 545, 551 (1967) (holding 
that the practice of selecting jury members from tax records indicating race is discrimi- 
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natory). Certain state fair-employment laws even prohibited employers from keeping eth- 
noracial statistics on their employees. For a thorough interpretation of “color blindness,” see 
Owen M. Fiss, A Theory of Fair Employment Laws, 38 U. Cut. L. REV. 235, 265 (1971). “Views 
about the constitutionality of racial data collection began to shift with the enactment of 
the 1964 Civil Rights Act, which incorporated racial data collection into the enforcement 
apparatus of the nation’s new antidiscrimination legislation. With passage of the 1964 Act, 
racial record-keeping was not only permitted, it was now required by federal antidiscrimi- 
nation law.’ Balkin & Siegel, supra note 33, at 938. See, e.g., Civil Rights Act of 1964, Pub. L. 
No. 88-352, tit. IV, § 402, 78 Stat. 247 (codified as amended at 42 U.S.C. § 2000c-1 (2000)) 
(requiring a survey of race to determine equal opportunity in education). “Passage of the 
Act prompted reassessment of the purposes for which government or employers might be 
collecting racial data, and so altered assumptions about the compatibility of racial data col- 
lection practices with the antidiscrimination principle. During the 1960s, as government 
began to change the form and function of racial data collection, the attitude of the civil rights 
movement toward the practice shifted markedly.” Balkin & Siegel, supra note 33, at 938. 

34. The Supreme Court has reiterated this point on many occasions. As expressed in the 
Justice Stone’s famous footnote 4 in Carolene, 304 U.S., at 153 n.4: 


It is unnecessary to consider now whether legislation which restricts those political process- 
es which can ordinarily be expected to bring about repeal of undesirable legislation, is to be 
subjected to more exacting judicial scrutiny under the general prohibitions of the Fourteenth 
Amendment that are most other types of legislation [. . .]. Nor need we inquire whether similar 
considerations enter into the review of statutes directed at particular religious [. . .] or national 
[...] or racial minorities, [. . .] whether prejudice against discrete and insular minorities may be 
a special condition, which tends to seriously curtail the operation of those political processes 
ordinarily to be relied upon to protect minorities, and which may call for a correspondingly 
more searching judicial inquiry. 


35. RICHARD T. FORD, RACIAL CULTURE: A CRITIQUE 31 (2005). 

36. Id., at 25. 

37. In reference to the riots that followed the death of Michael Brown, an eighteen-year- 
old black man who was shot and killed by police officer Darren Wilson in Ferguson, Mis- 
souri, on August 9, 2014, and Baltimore protests in reaction to the death of Freddie Gray 
following police custody on April 19, 2015. Debate also arose after the death, linked to the 
use of a police choke hold, of Eric Garner in New York on July 17, 2014. 

38. See International Convention on the Elimination of All Forms of Racial Discrimi- 
nation, adopted and opened for signature and ratification by General Assembly Resolution 
2106 (XX) on Dec. 21, 1965 (entering into force on Jan. 4, 1969), art. 1. 

39. This international convention on racial discrimination drew inspiration from the 
Universal Declaration of Human Rights art. 2; see also International Covenant on Civil and 
Political Rights art. 2. 

40. But as observed by Marie-Thérèse Lanquetin, the directive mentions the difficulty 
of referring to race in recital 6 (“Ihe European Union rejects theories which attempt to 
determine the existence of separate human races. The use of the term ‘racial origin’ in this 
Directive does not imply an acceptance of these theories”), which may explain why the 
term ethnic origin is included. Marie-Thérèse Lanquetin, Discrimination, 109 REPERTOIRE 
DE DROIT DU TRAVAIL 6 (2010). 

41. The race category is a real challenge for CJEU judges. See DENIS MARTIN, ÉGALITÉ 
ET NON-DISCRIMINATION DANS LA JURISPRUDENCE COMMUNAUTAIRE: ETUDE CRITIQUE A 
LA LUMIÈRE D'UNE APPROCHE COMPARATISTE 199 (2006). 
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42. See the innovation brought by C-54/07, Centrum voor gelijkheid van kansen en 
voor racismebestrijding v. Firma Feryn, 2008 E.C.R. I-5187 (condemning discriminatory 
statements relating to origin in a case without a specific victim). 

43. Treaty Establishing the European Community (TEC) arts. 12, 39. 

44. Case 152/73, Sotgiu v. Deutsche Bundespost, 1974 E.C.R. 153. 

45. Julie C. Suk, Disparate Impact Abroad (paper presented at the University of Michi- 
gan Law School symposium on the Civil Rights Act at fifty, Oct. 11, 2013). 

46. Anastasia Iliopoulou, “Le temps des gitans”: a propos de la libre circulation des Roms 
dans l'Union, in 1 Europe (Jan. 2011). 

47. In France, see Cass. crim., June 7, 2011, No. 10-85.179 (on statements labeling the 
Roma people as dangerous); see the controversial 2012 guidelines by the French Minister 
of the Interior on the dismantling of Roma camps, signed also by the Ministers of Housing 
and Labor and a department head of the Ministry of Education. 

48. Jean-Philippe Lhernould, Léloignement des Roms et la directive 2004/38 relative au 
droit de séjour des citoyens de UE, 11 DR. soc. 1024 (2010). 

49. Fora study of the functional conception of equal treatment with respect to national- 
ity, see JEAN-SYLVESTRE BERGE & SOPHIE ROBIN-OLIVIER, INTRODUCTION AU DROIT EURO- 
PEEN 138 (2008). 

50. Case C-83/14 CHEZ Razpredelenie Bulgaria AD (July 16 2015): 


The concept of “discrimination on the grounds of ethnic origin,’ .. . [in] . . . Directive 2000/43/ 
EC of 29 June 2000 . . . must be interpreted as being intended to apply in circumstances such 
as those at issue before the referring court—in which, in an urban district mainly lived in by 
inhabitants of Roma origin, all the electricity meters are placed on pylons forming part of the 
overhead electricity supply network at a height of between six and seven metres, whereas such 
meters are placed at a height of less than two metres in the other districts—irrespective of 
whether that collective measure affects persons who have a certain ethnic origin or those who, 
without possessing that origin, suffer, together with the former, the less favourable treatment or 
particular disadvantage resulting from that measure. 


51. See Zéhina Ait-El-Kadi, Traitement des demandes d'asile de citoyens européens, AJDA 
14 (2010) (note under CE, Dec. 30, 2009, OFPRA v. Covaciu, No. 305226): “The Council 
of State considers that a citizen of a Member State of the European Union may only seek 
asylum in another Member State of the European Union in limitatively listed cases.” In this 
case, OFPRA (Office frangais de protection des réfugiés et apatrides) challenged a Refu- 
gee Appeals Board (Commission des recours des réfugiés [CRR]) decision recognizing the 
refugee status of a Romanian national of Roma origin because of the persecution he faced 
due to his membership in the Roma community and his father’s political militantism in 
Romania. As of the date of the board’s decision, Romania had become a member of the 
European Union. The Conseil d'État, pursuant to Protocol No. 29 appended to the treaty 
establishing the European Community, recalled that Member States of the European Union 
are by definition considered to be safe countries of origin in matters of asylum. 

52. See Thien Uyen Do, A Case Odyssey into 10 Years of Anti-Discrimination Law, 12 Eur. 
ANTI-DISCRIMINATION L. REV. 11, 14-15 (2011). This article describes discrimination against 
the Roma people, outside of the field of employment, involving racist remarks, access to the 
same quality of education, the right to housing, and even immigration control by British 
officers operating at the Prague airport (R. v. Immigration Officer at Prague Airport (2004), 
UKHL 55). 

53. European Convention art. 14 lists thirteen grounds for prohibited distinction or 
discrimination, and this list is not exhaustive: sex, race, color, language, religion, political 
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or other opinion, national or social origin, association with a national minority, property, 
birth or other status. Except for association with a national minority, these grounds are the 
same as those listed in the Universal Declaration of Human Rights and the International 
Covenants on Human Rights. 

54. By applying European Convention on Human Rights [ECHR] art. 14 (on discrimi- 
nation) in conjunction with ECHR Protocol 1, art. 1 (on the right to peaceful enjoyment of 
possessions) (Gaygusuz v. Austria, App. No. 17371/90, 23 Eur. H.R. Rep. 364 (1996); Koua 
Poirrez v. France, App. No. 40892/98, 40 Eur. H.R. Rep. 34 (2003)) or with ECHR art. 8 (on 
the right to private and family life) (Petrovic v. Austria, App. No. 20458/92, 33 Eur. H.R. 
Rep. 307 (1998); Niedzwiecki v. Germany, App. No. 58453/00, 42 Eur. H.R. Rep. 33 (2006), 
and Okpisz v. Germany, App. No. 59140/00, 42 Eur. H.R. Rep. 32 (2006); Wagner v. Luxem- 
bourg, App. No. 76240/o01, Eur. Ct. H.R. (2007)), the European Court was able to expand 
the application of the antidiscrimination principle to property rights and thereby the right 
of access to social benefits. 

55. See Jersild v. Denmark, App. No. 15890/89, 19 Eur. H.R. Rep. 1 (1994); Timishev v. 
Russia, App. Nos. 55762/00 and 55974/00, 44 Eur. H.R. Rep. 37 (2005). However, the ECtHR 
does not prohibit contracting parties from treating groups differently in order to correct 
factual inequalities, although it has accepted that in certain circumstances, to compensate 
factual inequalities, it is legitimate to allow differences of treatment on the basis of eth- 
nic origin. In Orsus v. Croatia, App. No. 15766/03, judgment of Mar. 16, 2010, § 157, the 
court took the view that “temporary placement of Roma children in a separate class on 
the grounds they lack adequate command of the language is not, as such, automatically 
contrary to ECHR art. 14. It might be said that in certain circumstances such placement 
would pursue the legitimate aim of adapting the education system to the specific needs of 
the children. However, when such measure disproportionately or even, as in the present 
case, affects members of a specific ethnic group, then appropriate safeguards have to be put 
in place” Olivier de Schutter, EUROPEAN COMMISSION, THE PROHIBITION OF DISCRIMINA- 
TION UNDER EUROPEAN HUMAN RIGHTS LAw 19 (2011). 

56. The court can take account of the particular circumstances of applicants. See Aksu 
v. Turkey, App. Nos. 4149/04 and 41029/04, 56 Eur. H.R. Rep. 4 (2010) (applying to Roma 
people). 

57. The benefit of the court’s intervention is to identify discrimination based on ethnic 
origin in all areas where it is revealed, with respect to the condemnation of Spain for non- 
payment of a survivor’s pension to a widow who had married in accordance with Roma 
rites (Mufioz-Diaz v. Spain, App. No. 49151/07, 50 Eur. H.R. Rep. 1244 (2009); however, 
more recently no violation of ECHR art. 14 was found in conjunction with art. 1 of Protocol 
1 for a difference in treatment between civil and Islamic marriages. Serife Yigit v. Turkey, 
App. No. 3976/05, Nov. 2, 2010. Compare with the EU Court of Justice reflexion on stereo- 
types associated with Roma, CJEU CHEZ, point 82, supra note 50: “Observations submitted 
to the Court that, in various cases [. ..] CHEZ RB asserted that in its view the damage and 
unlawful connections are perpetrated mainly by Bulgarian nationals of Roma origin. Such 
assertions could in fact suggest that the practice at issue is based on ethnic stereotypes or 
prejudices, the racial grounds thus combining with other grounds? 

58. See generally Abdulaziz v. United Kingdom, App. Nos. 9214/80, 9473/81, and 9474/81, 
7 Eur. H.R. Rep. 471 (1985); Pretty v. United Kingdom, App. No. 2346/02, 35 Eur. H.R. Rep. 
1 (2002). 

59. See more recently a case of police brutality motivated by racism and strong biases 
against the Roma people: Ciorcan and Others v. Romania, App. Nos. 29414/09 and 44841/09, 
Eur. Ct. H.R., Jan. 27, 2015. 
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60. Timishev, supra note 55, at § 56. Timishev, an ethnic Chechen lawyer living as a 
forced migrant, was refused entry at one checkpoint and forced to make a 300-kilometer 
detour to another checkpoint, based on oral instructions from the Minister of the Interior 
not to admit people of Chechen origin. The court held that there was a violation of ECHR 
art. 14 (on discrimination) taken conjunction with art. 2 of Protocol No. 4 (on the right to 
freedom of movement). 

61. Timishev, supra note 55, at § 58. 

62. The ECtHR considers that, in view of the fundamental importance of the prohibi- 
tion of discrimination on grounds of race, no waiver of the right not to be subjected to dis- 
crimination on such grounds can be accepted as it would be counter to an important public 
interest; see D.H. v. Czech Republic, App. No. 57325/00, 47 Eur. H.R. Rep. 59 (2007), § 204 
(concerning the education of Roma children). 

63. Dimitrescu v. Romania, App. No. 3028/04, Eur. Ct. H.R. (2008) (on schooling for 
Roma children). 

64. See Van Raalte v. Netherlands, App. No. 20060/92, 24 Eur. H.R. Rep. 503 (1997) (on 
the obligation for unmarried childless men to pay contributions to child benefits). See also 
in this direction, Larkos v. Cyprus, App. No. 29515/95, 30 Eur. H.R. Rep. 597 (1999); Thlim- 
menos v. Greece, App. No. 34369/97, 31 Eur. H.R. Rep. 411 (2000); Koua Poirrez v. France, 
App. No. 40892/98, 40 Eur. H.R. Rep. 34 (2003). 

65. Even if technically in European law there is no hierarchy among prohibited grounds. 

66. Timishev v. Russia, App. Nos. 55762/00 and 55974/00, 44 Eur. H.R. Rep. 37 (2005), § 55. 

67. See Aksu v. Turkey, App. Nos. 4149/04 and 41029/04, Mar. 15, 2012; the applicant 
alleged that three publications—a book and two dictionaries—having received government 
funding included remarks and expressions that reflected anti-Roma sentiment. The author 
had stated that Gypsies were engaged in illegal activities, lived as “thieves, pickpockets, 
swindlers, robbers, usurers, beggars, drug dealers, prostitutes and brothel keepers,’ and 
were polygamist and aggressive. The applicant relied on ECHR art. 14 taken in conjunction 
with art. 8. Although art. 14 was applicable and, as a Roma, he considered that these state- 
ments constituted an attack on his Roma identity, the court observed that “the case does not 
concern a difference in treatment, and in particular ethnic discrimination, as the applicant 
has not succeeded in producing prima facie evidence that the impugned publications had a 
discriminatory intent or effect.” But other grounds have led the way in pointing out stereo- 
typing: see Konstantin Markin v. Russia (App. No. 30078/06) (pertaining to sex); Alexandra 
Timmer, Towards an Anti-Stereotyping Approach for the European Court of Human Rights, 
4 Hum. Rts. L. Rev. 707 (2011); Kiyutin v. Russia, App. No. 2700/10, 53 Eur. H.R. Rep. 908 
(2011) (pertaining to disability). It was held to be unlawful discrimination under the Euro- 
pean Convention on Human Rights for a government to refuse to grant a residence permit 
on the basis of HIV-positive status. Since it was dealing with a vulnerable group, the State 
had only a narrow margin of appreciation. 

68. See decisions on indirect discrimination after D.H. v. Czech Republic, App. No. 
57325/00, 47 Eur. H.R. REP 59 (2007), § 204. Relying on ECHR art. 8 in conjunction with 
art. 14, applicants from Ghana submitted that it amounted to indirect discrimination against 
them when applying for family reunion, that persons who were born Danish citizens were 
exempt from the attachment requirement altogether, whereas persons who had acquired 
Danish citizenship at a later point in life had to comply with the twenty-eight-year rule 
before being exempted from the attachment requirement. In the present case that would 
entail that the first applicant could not be exempted from the attachment requirement until 
2030, thus after twenty-eight years of Danish citizenship, and after having reached the age 
of fifty-nine. The ECtHR ruled no violation. A refusal to exempt the applicant from the 
attachment requirement after such a short time (first applicant, no ties to Denmark) cannot 
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in the Court’s view be considered disproportionate to the aim of the twenty-eight-year rule; 
namely, to exempt from the attachment requirement a group of nationals who, seen from 
a general perspective, had lasting and long ties with Denmark. Biao v. Denmark, App. No. 
38590/10, Eur. Ct. H.R., Mar. 25, 2014, request for referral to the Grand Chamber pending. 

69. Even though origin is a tricky ground: The Supreme Court decided that an employ- 
er’s refusal to hire a person because he or she is not a United States citizen does not con- 
stitute employment discrimination on the basis of “national origin” in violation of § 703 
of the Civil Rights Act of 1964. See Espinoza v. Farah Mfg. Co., 414 U.S. 86 (1973). Marie 
Mercat-Bruns & Louis Imbert, Les discriminations fondées sur la nationalité: Perspectives 
américaines, 103 PLEIN DROIT 60 (2014). 

70. See generally DANIELE LOCHAK, LE DROIT ET LES JUIFS, EN FRANCE DEPUIS LA 
REVOLUTION (2009). See guidelines by Minister of Justice Christiane Taubira for quicker 
and harsher prosecution of racist or xenophobic acts, Jan. 12, 2015, following the Charlie 
Hebdo and kosher supermarket attacks. However, the kamikaze attacks in Paris on Nov. 13, 
2015, were followed by the adoption of a state of emergency for three months, which facili- 
tates a wide scope of criminal investigations to prevent future terrorist attacks: Law 55-385 
of Apr. 3, 1955, on the State of Emergency (http://www legifrance.gouv.fr/affichTexte.do?cidT 
exte=JORFTEXT000000695350). 

71. See art. 1 of the French Constitution of 1958; art. 31, Act No. 78-17 of Jan. 6, 1978 (on 
information technology, data files and civil liberties), and art. 8 (applying specific restric- 
tions on the collection of personal data); HALDE decision No. 2006-31 of Feb. 27, 2007; 
Versailles, June 17, 2009, No. 08/03751 (against the use of keeping “ethnic” data). See also 
art. 63 of the draft legislation on immigration and integration, known as the “loi Hortefeu,” 
Sept. 2007 (authorizing the collection of ethnic statistics), and CC [Conseil constitutionnel] 
decision No. 2007-557 DC, Nov. 15, 2007 (holding art. 63 unconstitutional); Veil Report, 
released in December 2008 by the committee headed by Simone Veil, refusing to revise the 
Preamble to the French Constitution to introduce the idea of diversity; report by the Com- 
mittee for the Measurement of Diversity and Discrimination (Comité pour la mesure de la 
diversité et des discriminations [COMEDD)), released in February 2010. 

72. See Katell Berthou, La preuve des discriminations a lembauche en raison de l'origine, 
11 REV. Dr. TRAVAIL 635 (2010) (commenting on the Toulouse Court of Appeal decision of 
Feb. 19, 2010, on the ban (or limitation) of the use of ethnoracial statistics). It is possible to 
approach the issue from a different angle, showing a contradiction in the logic in France: if 
“race” as a social construct does not exist, why have a law (1978) to prohibit something that 
does not exist? This is the question posed by Professor Randall Kennedy at Harvard Law 
School in a 2010 conversation with the author in preparation for this book. 

73. The judges reason by default. A lack of objective evidence explaining an arbitrary 
difference in treatment enables them to infer the possibility of discrimination based on 
origin, if no other factor exists to explain such delayed career development, Cass. soc., Feb. 
7, 2012, No. 10-19505. The Défenseur des Droits (successor to HALDE), to combat this lack 
of evidence, helped create a website to allow citizens to alert directly a platform of organiza- 
tions if they are victim of racial comments or racial micro-agressions (including in employ- 
ment); see http://www.egalitecontreracisme.fr/. 

74. An increase in cases involving racist statements made outside of the workplace has 
been observed. See Cass. crim., Mar. 15, 2011, No. 11-1738; Cass. crim., June 7, 2011, No. 
11-2763; Cass. crim., June 19, 2001, No. 98-83.954 (involving a French mayor who, in an 
exclusive interview given to a German journalist, made comments constituting incitement 
to racial hatred and violence). The mayor was found guilty of aiding an act of defama- 
tion when, without her knowledge, the interview was published in a French newspaper. 
The journalist was prosecuted as the principal offender. With this decision, the Criminal 
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Chamber overturned the Aix-en-Provence Court of Appeal’s decision of Mar. 9, 1998, in 
which the trial courts considered that “by granting an interview to the journalist for pub- 
lication, [the mayor] intended to make her comments public and obtained the means to 
do so” and that “although her consent was materially given only to this journalist, it must 
be considered applicable to any publication, provided that her comments are faithfully 
reproduced.” 

75. Michel Danti-Juan, Discriminations, 41 REPERTOIRE DR. PENAL (1996). Evidence of 
intent to discriminate, indispensable to the demonstration of the offense, presents notable 
practical difficulties whenever this intent has not been manifested by written or oral state- 
ments or other expressions enabling judges to perceive the frame of mind of the person 
denying a good, service or employment.’ See CRIMINAL CODE [CODE PENAL] art. 225-1. 

76. On Jan. 8, 2014, France’s administrative supreme court (Conseil d’Etat) declared 
null and void a lower court’s injunction suspending the effects of a mayor’s ban on stand-up 
comedian Dieudonnés show because of anti-Semitic comments. The courts reason- 
ing is based on the infringement of dignity of the human person as part of public order, 
Ordonnance No. 374508. On Dieudonnés being fined €22,500 on Mar. 19, 2015, because 
of racist comments against a Jewish journalist made during his show, see Propos anti- 
sémites de Dieudonné : le jugement mis en délibéré au 19 mars, LE Monne, http://www. 
lemonde.fr/societe/art/2015/01/28/dieudonne-comparait-en-justice-pour-ses-propos-sur- 
patrick-cohen_4564674_3224.html; http://www.francebleu.fr/infos/dieudonne-condamne- 
22-500-euros-d-amende-pour-des-propos-contre-patrick-cohen-2228721. 

77. See the 2010 annual report of the HALDE (former equality body, succeeded by 
Défenseur des Droits), available at http://www.halde.fr/IMG/pdf/DP_RA_HALDE_2zo10. 
pdf. Origin was consistently the leading factor of discrimination claims. The breakdown by 
ground of discrimination has remained relatively constant since 2005, with origin account- 
ing for 27-29 percent since 2007, handicap and health 19 percent, sex (including pregnancy) 
9 percent, age 6 percent, and union activity 5 percent. The annual report of the Défenseur 
des Droits mentions a few cases involving racial discrimination, racial comments, use of 
foreign surnames, and progress in using a “panel” method of comparison to prove discrimi- 
nation; see decision No. MLD-2013-98 of July 1, 2013, http://www.defenseurdesdroits.fr/ 
decisions/ddd/MLD-2013-98.pdf. 

78. The figures have hardly changed in criminal law, despite this 2008 testimonial by a 
legal practitioner: Thierry Sagardoytho, Le droit pénal de la discrimination, un droit à con- 
struire, 7-8 ACTUALITE JURIDIQUE PENAL 313 (2008). See also the 2014 annual report of the 
Défenseur des Droits (in French), RAPPORT ANNUEL D’ACTIVITE 15 (2014). 

79. Cass. crim., Dec. 1, 1992, No. 89-82.689, Bull. crim., No. 398 (finding that an 
employer is not criminally liable for publishing a racially discriminatory job offer where 
it has been established that the offer was published after outsourcing the recruitment mis- 
sion to a service provider). The director of publication may not be held responsible as the 
principal offender or as an accomplice unless materiality and intent elements have been 
established, or a knowing participation in the punishable principal act, which was not the 
case here. 

80. For example, Cass. crim., Nov. 14, 1989, No. 88—81.817, Bull. crim. No. 416; Paris, 11th 
Ch. B, Oct. 17, 2003, Moulin Rouge, No. 03-00.387, REV. JuRIS. SOC. (2004), No. 171; Michel 
Miné, note under TGI Paris, 31st Ch. corr., Nov. 22, 2002, 660 DR. OUVRIER 270 (2003); 
Paris, 11th Ch. A, June 7, 2004; Nantes criminal court of July 17, 2006; Cass. crim., June 23, 
2009, Adecco, No. 07-85.109, Bull. crim., No. 126; ACTUALITÉ JURIDIQUE PENAL 408 (2009) 
(note by Jérôme Lasserre Capdeville); Jean-Baptiste Thierry, Parce qu'elles ne le valaient pas 
bien, 12 Rev. Dr. TRAVAIL 722 (2009). 
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81. On the limitations of criminal proceedings: “Although the arsenal of repression may 
seem impressive, the criminal approach to discrimination remains largely unsatisfactory. 
This widely shared observation has several causes, the main ones being a complex delin- 
eation of the contours of the discrimination offense, the difficulties of proving discrimi- 
nation and the relatively feeble financial sanctions ordered.” Elisabeth Fortis, Réprimer les 
discriminations depuis la loi du 27 mai 2008: entre incertitudes et impossibilités, 7 ACTUALITE 
JURIDIQUE PENAL 303 (2008). For the difference between civil and criminal proceedings in 
terms of evidence of discrimination, see CC decision No. 2011-455 DC, Jan. 12, 2002, J.O. 
1053 (Jan. 18, 2002); Cass. crim., Apr. 3, 2007, No. 870, REv. Juris. SOc. (2007). 

82. Seea very rare labor court decision refusing a promotion “because of inexperience.” 
The employee considered, because of highly positive appraisals, that the refusal was discrim- 
inatory, based on “origin” and “skin color.” The court observed that the employee was quali- 
fied for the promotion and that three colleagues with similar or lower qualifications were 
hired as risk analysts. Conseil des prud’hommes de Paris (decided by professional judge 
after a tie vote between union and employer acting as judges), Dec. 27, 2012, No. 11-01105, 
Natixis Corporation. Sometimes no objective justification is produced by employer for the 
direct discrimination; see Court of Appeal, Colmar, Apr. 24, 2008, No. 1020765. In other 
instances, candidates of a certain origin were probably selected because of their place of 
residence, but at that time, place of residence was not a ground for discrimination, and 
anonymity of selection process was used to reject discrimination claim; see Cass. soc., June 
16, 2015, No. 13-28129. 

83. Cass. soc., Dec. 15, 2011, No. 10-15873, Airbus (considering that since the lower court 
had held that the plaintiff has presented elements suggesting discrimination upon recruit- 
ment and that it had noted the employer's failure to demonstrate that its selection of another 
applicant was based on that applicant's level of education or work experience, it had legally 
justified its decision). 

84. Jérôme Lasserre Capdeville, Le testing, ACTUALITÉ JURIDIQUE PENAL 310 (2008) 
(“the legal recognition of testing did not greatly affect the fight against discrimination, 
especially repressive criminal sanctions in this area. In fact, testing currently only plays 
a subsidiary role in criminal law, which is not expected to develop in the future, given 
that this approach can be easily disputed in the absence of outside corroborating evidence. 
Testing can, however, be useful to measure discriminatory mechanisms before the fact”). 
This is why the current government is pushing to generalize testing procedures; see the 
recommendations made in the May 19, 2015, report by the French Ministry of Labor, supra 
Chapter 3, note 28. 

85. Cass. soc., Jan. 18, 2012, No. 10-16926 (finding discrimination in a case where a 
deputy HR manager asked a highly recommended job candidate to return in two weeks 
when her boss, who “does not trust women from the Maghreb,’ would be on vacation); 
Cass. soc., Nov. 10, 2009, No. 08-42.286 (holding that an employer’s request that an 
employee change his name from Mohamed to Laurent, particularly at the time of hir- 
ing, constitute discrimination on the basis of origin). In the latter case, the circumstantial 
fact that several employees in the company or department are also named Mohamed was 
not in itself an objective justification of such as request. The appellate court’s decision to 
reject the plaintiff’s claim for damages for discrimination, arguing that the employee had 
accepted the change of name at the time of hiring and that at the time the employment 
contract was signed, there were four other employees in the company with the same first 
name, was struck down. 

86. Cass. crim., June 23, 2009, No. 07-85.109, BULL. CRIM. 2009, No. 126 (ruling that the 
recruitment campaign conducted by two companies, excluding non-European or nonwhite 
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people from their search for women to promote a hair care product, unjustified by the 
nature of the product being promoted, was discriminatory on the basis of origin). Candi- 
dates were sought to meet these requirements: aged 18 to 22, size 40 maximum (U.S. size 
8-10), and BBR, an abbreviation standing for “bleu, blanc, rouge” (blue, white, red, the 
colors of the French flag). 

87. Racial discrimination in promotion or job transfer decisions is harder to prove 
unless the job opportunities are given to less-experienced or less-skilled nonminority work- 
ers. See Conseil des prud hommes de Paris, Dec. 27, 2012, Natixis Corporation, No. 11-01105. 

88. In a case where educational qualifications were presented as selection criterion only 
after hiring, an assumption could be made that that the unsuccessful applicant’s name of 
North African origin was the cause for the denial of recruitment. This was the reasoning of 
the Cour de cassation, Cass. soc., Dec. 5, 2011, No. 10-15873, confirming the decision of the 
Toulouse Court of Appeal of Feb. 19, 2010, sentencing Airbus to a €18,000 fine for damages 
for discrimination on the ground of origin. 

89. Cass. soc., Dec. 15, 2011, No. 10-15873. A short-term worker was not recruited for a 
long-term position and the employer could not justify that the refusal decision was based on 
education or work experience. In the absence of an objective justification, the court recognized 
discrimination based on origin and surname. The French supreme court is encouraging judges 
to infer discrimination in cases of unequal treatment of workers, if employers refuse to pro- 
duce objective evidence. For a case of unequal pay, see Cass. soc., June 12, 2013, No. 11-14458. 

90. The European Commission against Racism and Intolerance (ECRI), the human 
rights body of the Conseil de Europe, made up of independent experts, published its 
Fourth Report on France on June 15, 2010. Improvements were observed, such as reinforced 
legal provisions to combat discrimination, thanks in particular to the role played by the 
HALDE, especially against racism. The ECRI, however, pointed out the persistence of dis- 
crimination on the basis of “race,” color, language, religion, nationality, and national or eth- 
nic origin in access to employment, education, housing, and goods and services. Likewise, 
the report denounced the unacceptable living conditions of Roma and Travelers, with the 
number of stopping places still insufficient. See the summary in 25 JCP G 706 (2010). See 
also LA LUTTE CONTRE LE RACISME, L’ ANTISEMITISME ET LA XENOPHOBIE, the 2014 report 
on racism, xenophobia, and antisemitism, by the French Commission on Human Rights 
(Commission nationale consultative des droits de Phomme [CNCDH]) and the inter- 
view of its president, available at http://www.cncdh.fr/fr/actualite/rapport-annuel-sur-le- 
racisme-lantisemitisme-et-la-xenophobie (the 2015 report is forthcoming), and the 2015 
report on discrimination by the ILO and the Défenseur des Droits, describing the types 
of discrimination in recruitment faced by workers of foreign origin, available at http:// 
www.ilo.org/public/french/region/eurpro/paris/actualites/download/barom8synthese.pdf. 
Recently certain cases have prevailed in the courts with regard to racial profiling of police 
during routine ID checks; see Court of Appeals, Paris June 24 2015, 13/24261. 

91. Eric Fassin, Statistiques raciales ou racistes? Histoire et actualité d'une controverse fran- 
çaise, in LES NOUVELLES FRONTIÈRES DE LA SOCIÉTÉ FRANÇAISE 430 (Éric Fassin ed., 2010): 
“In particular, what delineates the battlefield in the recent controversy is the problematic 
relationship between the race question and the immigration question. Do ethnic statistics 
refer to origin, i.e., once again to immigration? Or, on the contrary: does the dispute over 
statistics signify a new recognition of racial discrimination?” See also the Constitutional 
Council’s censorship of the introduction of ethnic statistics in the act relating to the control 
of immigration, integration, and asylum, CC decision No. 2007-557 DC, Nov. 15, 2007: 


Section 63 of the statute referred for review, which is the results of an amendment passed by 
the National Assembly on first reading, amends II of section 8 and I of section 25 of the Act 
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of January 6, 1978 referred to hereinabove. It is designed to allow processing of personal data 
“indicating, directly or indirectly, the racial or ethnic origins” of persons for the carrying out of 
studies on diversity of origin, discrimination and integration, and subject to the authorization 
of the National Committee of Data Processing and Individual Liberties. 


92. See Law 211-672 of June 16, 2011, on immigration, integration, and citizenship, 
J.O., June 17, 2011, p. 10290, which focuses on procedures for returning illegally stay- 
ing third-country nationals, reinforces the means by which the government can monitor 
third-country nationals pending their return and plans amendments to the administrative 
return procedure, which also includes community nationals under certain conditions (art. 
L. 511-3-1); these measures can impact Roma people. See Olivier Lecucq, Léloignement des 
étrangers sous lempire de la loi du 16 juin 2011, 34 AJDA 1936 (2011). 

93. See DE LA QUESTION SOCIALE A LA QUESTION RACIALE? REPRESENTER LA SOCIETE 
FRANÇAISE (Didier Fassin & Eric Fassin eds., 2009); ERIC MAURIN, LE GHETTO FRANÇAIS: 
ENQUÊTE SUR LE SÉPARATISME SOCIAL 61 (2004); HUGUES LAGRANGE, LE DÉNI DES CUL- 
TURES 115 (2010); ERIC FASSIN ET AL., ROMS & RIVERAINS: UNE POLITIQUE MUNICIPALE DE 
LA RACE (2014). 

94. Edmond Preteceille, La ségrégation ethno-raciale a-t-elle augmenté dans la métro- 
pole parisienne?, 50 REV. FR. DE SOCIOLOGIE 489 (2009); MARCO OBERTI, LECOLE DANS 
LA VILLE, SEGREGATION—MIXITE—CARTE SCOLAIRE (2007); ÉMEUTES URBAINES ET PRO- 
TESTATIONS: UNE SINGULARITE FRANCAISE (Hugues Lagrange & Marco Oberti eds., 2006). 

95. See the occupational categories used by France's national statistics body, INSEE, 
http://www.insee.fr/fr/methodes/default.asp? page=nomenclatures/pcs2003/pcs2003. 
htm. This classification is fundamental to all sociological studies in France. The new ver- 
sion of these Occupations and Socio-occupational Categories [Professions et Catégories 
Socioprofessionnelles] introduced in 2003 is the result of work in progress since 1982. The 
updated version groups occupations for which the distinction has now become obsolete 
and similarly breaks down other categories to reflect the appearance of new occupations 
(in the fields of the environment and new information and communication technologies, 
for example), as well as occupations that are not specific to a particular industry (methods, 
quality control, logistics). 

96. Since French Law No. 2012-954 of Aug. 6, 2012, the list of grounds refers to fam- 
ily name instead of name. See Cass. soc., Nov. 10, 2009, No. 08-42286: “By deciding that 
requesting that the employee change his name from Mohamed to Laurent constitutes 
discrimination on the basis of origin and that the circumstance that several employees 
were named Mohamed was not an objective element justifying the decision, the appel- 
late court violated the statute referred to hereinabove.” See also the analysis by Thérése 
Aubert-Monpeyssen, Vous avez dit ‘Laurent’?, 3 Rev. Dr. TRAVAIL 169 (2010): “By finding 
discrimination based on origin, the Social Chamber interprets the law with emphasis on its 
actual end purpose, demonstrating the coherence of the list of protected grounds and their 
nonexhaustive nature. In so doing, it widens the spectrum of behavior that can be sanc- 
tioned based on this ground. In particular, it makes it possible to fight forms of discrimina- 
tion of which, according to the Fauroux report, “the offenders themselves are not always 
aware” but that “harshly affect victims [and] participate in the disintegration of society, 
undermining it from within” ROGER FauRoUX, MINISTÈRE DE L’EMPLOI, DE LA COHESION 
SOCIALE ET DU LOGEMENT, LA LUTTE CONTRE LES DISCRIMINATIONS ETHNIQUES DANS LE 
DOMAINE DE L’ EMPLOI 8 (2005). 

97. The ground of place of residence was added to LABOR CobE [CODE Du TRAVAIL] art. 
L.1132-1 by Law 2014-173 of Feb. 21, 2014, enforced since Feb. 23, 2014, on city planning and 
urban cohesion. The HALDE had published a deliberation on Apr. 18, 2011, on discrimina- 
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tion based on place of residence, calling for the adoption of a legislative measure adding 
“residential address as a prohibited ground of discrimination without legitimate reason” to 
the list of prohibited criteria in the Labor Code (Délibération relative aux discriminations a 
raison du lieu de résidence: un nouveau critére a inscrire dans la loi no 2011-121 du 18 avril 
2011); see Emmanuel Duguet et al., Les effets du lieu de résidence sur lacces a l'emploi: une 
expérience contrôlée sur des jeunes qualifiés en Ile-de-France, in 128 DOCUMENT DE TRAVAIL 
17 (Centre détudes de l'emploi, 2010) (observing that discrimination on the basis of place of 
residence particularly affects women). 

98. See Marie-Thérése Lanquetin, Discriminations, 109 REPERTOIRE DE DROIT DU TRA- 
vAIL: “Furthermore, origin can also refer to social origin, a ground not explicitly listed in 
art. L. 1134-2, but that has been included in Convention No. 111 of the ILO, ratified by France 
in 1981 and in force since 1982. This ground has also been included in the EU Charter on 
Fundamental Rights.” Case law in employment involving this ground is still not abundant. 
See Cass. soc., Apr. 8, 1992, No. 90-41.276, RECUEIL DALLOZ 293 (1992) (note by Antoine 
Lyon-Caen). 

99. The author reflects on the difference between social origin and social condition and 
the difficulty in using standards to identify the ground. Diane Roman, La discrimination 
fondée sur la condition sociale, une catégorie manquante du droit francais, RECUEIL DALLOZ 
1911 (2013). 

100. Proposition de loi visant à lutter contre la discrimination à raison de la précarité 
sociale [draft legislation aiming to fight discrimination based on social insecurity], Bill No. 
378, introduced by Socialist senator Yannick Vaugrenard and adopted unanimously with 
some abstentions by the conservatives on June 18, 2015, available at http://www.senat.fr/ 
leg/ppl14-378.html. The bill must now be passed by the National Assembly; see http://www. 
assemblee-nationale.fr/14/propositions/pion2885.asp; the grounds cover “a particular vul- 
nerability caused by an apparent or known economic situation.” 

101. See the decision to remove the general culture test from the entrance examination 
to Sciences Po law school, available at http://www.sciencespo.fr/node/8952. 

102. On percentage plans seen from a French perspective, see the report published by 
the French-American Foundation in November 2007 on the findings of the study tour con- 
ducted by the Foundation to the University of California at Berkeley and the University of 
Texas at Austin, available at http://www.frenchamerican.org/sites/default/files/documents/ 
media_reports/percentageplans_report_fr.pdf, and new measures similar to the Texas per- 
centage plans adopted in France in 2013. 

103. See supra Chapter 2, and the work by Daniel Sabbagh on his classification of “indi- 
rect positive discrimination” and the threat of the Supreme Court's Fisher v. University of 
Texas decision on affirmative action programs. 

104. Mercat-Bruns, La discrimination professionnelle fondée sur le sexe aux Etats-Unis, 
supra note 7, at 63. 

105. Wal-Mart v. Dukes, 131 S. Ct. 2541 (2011) (No. 10-277) on June 20, 2011 (“The cer- 
tification of the nationwide class of female employees was not consistent with Federal Rule 
of Civil Procedure 23(a), which requires the party seeking class certification to prove that 
the class has common questions of law or fact”): The nationwide class alleging discrimi- 
nation in pay and promotions by Wal-Mart failed to satisfy commonality prerequisite for 
class action certification under method requiring “significant proof” of general policy of 
discrimination, despite social framework analysis by expert who testified that employer has 
“strong corporate culture” that makes it “vulnerable” to gender bias, where he conceded that 
he could not calculate whether 0.5 percent or 95 percent of employment decisions might be 
determined by stereotyped thinking. 
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106. Plaintiffs’ Motion for Class Certification in No. 3: 01-cv-02252-CRB (ND Cal.), 
Doc. 99, p. 13. 

107. 222 ER.D. 137, 166. 

108. Plaintiffs’ Motion for Class Certification in No. 3, supra note 105, at 16. 

109. 222 ER.D. 137, 155. 

uo. Id. at 159. 

u1. Two cases justify the adoption of the Pregnancy Discrimination Act (P.L. 95-555) 
of 1978. In 1974, in Geduldig v. Aiello, 417 U.S. 484 (1974), the U.S. Supreme Court held 
that pregnancy was not a sex-based classification and therefore California was permitted to 
exclude pregnancy-related disability from its temporary disability benefits program under 
the Equal Protection Clause. In 1976, in General Electric v. Gilbert, 429 U.S. 125 (1976), 
the U.S. Supreme Court held that denying disability benefits to pregnant workers was also 
not sex discrimination under Title VII. In light of the Pregnancy Discrimination Act, the 
Supreme Court has held recently that the courts must evaluate the extent to which an 
employer's policy treats pregnant workers less favorably than nonpregnant workers with 
similar inabilities to work and determine whether there are any legitimate reasons for such 
differences; see Young v. United Parcel Services, Inc., 575 US __ (2015). 

u2. Pregnancy Discrimination Act (P.L. 95-555) of 1978. 

113. ELISABETH BADINTER, LE CONFLIT: LA FEMME ET LA MERE (2011). 

114. On the “lack of interest argument,” see Vicki Schultz, Telling Stories About Women 
and Work: Judicial Interpretation of Sex Segregation in the Workplace in Title VII Cases Rais- 
ing the Lack of Interest Argument, 103 Harv. L. REV. 1749 (1990). 

115. Today, the unemployment rate is much lower, e.g., 5.6 percent in December 2014. 

116. Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). 

u7. See supra Chapter 3, interview with Christine Jolls, for more about the Implicit 
Association Test (IAT). 

118. See also on the economic analysis of accommodation, Christine Jolls, Accommoda- 
tion Mandates, 53 STAN. L. REV. 223 (2000); Christine Jolls, Antidiscrimination and Accom- 
modation, 115 Harv. L. REV. 642 (2001). 

119. Jespersen v. Harrah’s, 2004 U.S. App. LEXIS 26892 (9th Cir). 

120. Family status discrimination can be linked to the couple: Cass. soc., Feb. 10, 1999, 
No. 96-42998 (finding it discriminatory to prohibit access to departments with “sensitive” 
information to prevent leaks because the husband of the employee works for a competi- 
tor); Cass. soc., June 30, 2010, No. 08-41936 (finding it discriminatory to fire an employee 
who had not prevented his spouse from insulting the employer). HALDE decision. No. 
2011-13, Jan. 31, 2011 (finding family status discrimination when an employer reserves sum- 
mer jobs for children of employees); HALDE decision No. 2007-366, Feb. 11, 2008 (finding 
a collective bargaining agreement providing leave for family events exclusively for mar- 
ried employees to be discriminatory); HALDE decision No. 2011-62, Apr. 18, 2011 (finding 
discriminatory a refusal to offer training to a play stage technician because of a maternity 
leave). However, specific benefits can be offered to women when the difference of situation 
can be justified with other workers—see Cass. soc., Feb. 26, 2002, No. 99-44671 (involving 
pay advantages given to head of households)—as long as these differences do not conceal 
differences of treatment based on sex (Case C-173/13, Leone and Leone, Feb. 27, 2014) or 
sexual orientation (Cass. soc., July 9, 2014, No. 10-18341, finding discriminatory based on 
sexual orientation to give an advantage in a collective bargaining agreement only to mar- 
ried couples). 

121. Case C-243/95, Kathleen Hill, June 17, 1998, point 42 (“Community policy in this 
area is to encourage and, if possible, adapt working conditions to family responsibilities. 
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Protection of women within family life and in the course of their professional activities is, 
in the same way as for men, a principle which is widely regarded in the legal systems of the 
Member States as being the natural corollary of the equality between men and women, and 
which is recognised by Community law”). 

122. Cass. soc., Oct. 8, 1996, No. 92-42291; Cass. soc., Feb. 27, 1991, No. 90-42239; Cass. 
soc., May 4, 2011, No. 09-72206. 

123. Disadvantages that can stem from living far away from the workplace: Cass. soc., 
Oct. 11, 2000, No. 98-46.433. 

124. Julie Suk, Are Gender Stereotypes Bad for Women? Rethinking Antidiscrimination 
Law and Work-Family Conflict, 111 CoLum. L. REV. 1 (2010). 

125. Vicki Schultz, Feminism and Workplace Flexibility? 42 Conn. L. Rev. 1203 (2010). 

126. Vicki Schultz & Allison Hoffman, The Need for a Reduced Work Week in the United 
States, in JUDITH FUDGE & ROSEMARY OWEN EDS., PRECARIOUS WORK, WOMEN, AND THE 
New Economy: THE CHALLENGE TO LEGAL Norms (2006). 

127. JERRY JACOB & KATHLEEN GERSON, THE TIME DIVIDE: WORK, FAMILY AND GEN- 
DER INEQUALITY (2004). 

128. See interview with Vicki Schultz in MARIE MERCAT-BRUNS, DISCRIMINATIONS EN 
DROIT DU TRAVAIL: DIALOGUE AVEC LA DOCTRINE AMERICAINE 109-111 (2013), in which 
she identifies four models of antidiscrimination based on a historical analysis: 


At the moment, probably all four frameworks are in competition with each other. [. . .] You can 
have a notion of discrimination as a violation of a kind of norm of impartiality. [. . .] There is a 
conservative view of this that says that any time you take race into account or sex, that is a viola- 
tion of the norm of impartiality, and so this is close to the majority view in the Ricci v. DeStefano 
Supreme Court case. So the disparate impact principle itself becomes a violation of the norm 
of impartiality. [. . .] You could have a different understanding of discrimination: I call this one 
the perpetuation of past discrimination. What’s wrong with a standardized test is that it projects 
into one sphere, the sphere of the workplace, the degradation and insubordination and inequal- 
ity that was practiced elsewhere. So if you understood that the reason why Afro-Americans 
did less well on standardized tests was their history of inferior schooling, then you would say 
the antidiscrimination principle is violated when you allow one sphere to be infected with the 
discrimination in another sphere, without a really compelling justification for the violation of 
the “Rawlsian” spheres of justice principle. [. . .] Now each of these models developed a critique 
which leads to the birth of the next, so the third model I call the diversity model. It comes out 
of the critique of the past discrimination model, and those critiques are that there is a notion 
that a cumulative disadvantage is practiced upon historically subordinated groups. So the focus 
is always: what is wrong with them? . . . Wouldn't it be a good thing to have diversity, because it 
would recognize that there is something about us as women that we bring to the table, maybe be- 
cause we have historically been discriminated against? There is something virtuous that should 
be celebrated and accommodated in the workplace. This is the essence of the diversity model: 
one could also call it an accommodation model; it is more a multicultural model. In a way, it 
seeks to promote integration, but through a notion of accommodating difference—exogenous 
difference produced outside the workplace sphere under investigation. The proponents of the 
fourth model, which I call the disruption model, are wary about these globalizing claims of exog- 
enous difference and want to be very careful about making them. The disruption model, I think, 
in contrast to the diversity model, looks for both structural and micro-level interactions within 
institutions that actually produce difference, so that difference is not treated as exogenously giv- 
en to the institution, but is taken as a phenomenon to be investigated. So you're like a detective 
trying to figure out whether or not there is something the employer or the union or the interac- 
tion between the employees is doing that is actually creating sex in a very context-specific way. 
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